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SUBJECT: Draft Final Audit Report on the Maine Republican Party (LRA 817)

L INTRODUCTION AND BACKGROUND

The Office of tite General Counsel has reviewed the propased Draft Final Audit
Report (“DFAR”) on the Maine Republican Party (“the Committee”). We generally
concur with the findings in the DFAR and have three specific comments on Finding 3 -
Disclosure of Disbursements. First, we concur that the Committce has taken the
appropriate corrective action by amending its reports to disclose some of the expenses
identified by the auditors. Second, however, we do not agree that the Audit Division has
sufficient information to be able to conclude that the undocumented payroll expenses
paid with non-federal funds were properly paid or withheld from the Committec’s
reports. Third, although the Committee took corrective action to disclose a number of
expenses, the available documentation remalas inadequate to determine the nature of
those expeases and there is no basis for the Audit Divisian to eenclude fhet the ameirded
reports are mare eurreci than the Committee’s original repoats. If you have any
quastions, please contant Delanie DeWitt Painter, the attarney assigned to this audit.
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Finding 3 of the DFAR concludes that the Committee incorrectly disclosed
different catbgories of disbursements tbtaling $§625,824. First, it concludes that the
Cammittea failed ta disclnse $94,019 in disburserients paid from non-federal accounts
but which the auditors conch:de should have bean paid from the federa! account.!
Second, it concludes that the Commiittee may have failed to properly disclose $519,305 in
disbursements from the federal account that the Committee reported as federal operating
expenses but which may have been Federal Election Activity (“FEA") paid entirely with
federal funds that potentially should have been reported on a different line of the
Committee’s reports.  Third, it concludes that the Conmittee failed to properly disclose a
coordinated party expenditure cf $12,500 for a televisio: advertisement, whiich it
incorrectly reported as a federal operating expense.?

The Committee amended its reparts in responzc to the Interim Audit Report
(“IAR”). The Committee disclosed the payments identified by the auditors from its non-
federal accounts as allocable administrative expenses or federal expanses (voter
identification and printed materials), but did not amend its reports to disclose $14,999 for
payroll and associated expenses paid from the non-federal accounts that the Committee
asserts was non-federal. The Committee amended its reports to disclose as FEA the
$519,305 originally reported as federal operating expenses amd to disclose the $12,500
coordinated party expenditure. The DFAR states that for payments froms the federal
account, the Commmittee filod amaudett reponis “ta meaterially corzect the disclosnre as
FEA or coordinated party expeaditures.”

II. . APPROPRIATE CORRECTIVE ACTION

We concur that the Committee has taken the appropriate corrective action by
amending its reports to disclose payments from its non-federal accounts for
administrative costs, printed materials and possible voter identification expenses and
payments from its federal account that appear to be FEA for GOTV/public
communications, payroll, consulting, travel and per diem, equipment and miscellaneous
expenses. We upme that, in the ubnence of decamentation inidicating that these expenses
were directly attributabie to a clcarly identfied fedend candidnte or were for enticely
non-federal purposes, tha $48,520 in costs for postage, eonsulting, travel reimbursements,
printing and accounting fees appear to te the type of andinary overhead expenses that can

! The auditors calculated that at the end of the two year audit period, the Committée did not as an
overall matter fund federal activity with non-federal funds.

2 We concur that the Committee’s payment of $12,500 for a television advertisement appears to be a
coordinated party expenditure because it appears to be a public communication that refers to a clearly
identified House candidate and that was publicly disseminated in the candidate’s jurisdiction within 90

days of the elestina. We note as well that the caudidate appears in the advertisemant end the
advertisement’s disclaimner eays it wes nuthorized by the candidate. See 11 C.F.R. § 109.37. Our analysis
below does not address this issue further,
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be considered administrative expenses.’ 11 CF.R. § 106.7(c)(2). The Committee stated
that it did aot lntve documentetian indicating that the administrative costs paid from the
non-fredoral accennt were solely non-federsl expenses. Response at 1.

We note, however, that a similar issue arose in the audit of the Kansas Republican
Party (“KRP”). In KRP, the Commission considered the issue of disbursements paid
from non-federal accounts for, among other things, postage, consulting, travel and
printing where records were not adequate to establish whether the expenses were federal,
non-federal or allocable. See Final Audit Report of'the Commission on the Kansas
Republican Party, (June 8, 2011) (“KR® FAR”). KR¥ did not have records to
demenstaite the expensea wore solely nen-federal and amended its reports to disclose the
disbursenvmis as allocable. Our views were the same as we have expressed here. But the
Commission was unable ta reach agreement en the Audit Division’s ve:cemmendahon by
four votes and moved the issne to the Additional Issues section of the report. See KRP
FAR, Statement of Reasons of Chair Bauerly and Commissioner Weintraub, (May 26,
2011). Some Commissioners ‘“‘agreed that KRP was required to report the disbursements
in question™ but other Commissioners “concluded that absent evidence that the expenses
were in fact federal, the recommendation improperly shifts the burden to audited
committees to disprove a negative.” KRP FAR at 17. In a Statement of Reasons, Chair
Bauerly and Commissioner Weintraub expanded on their view that reporting was
requited, writing that to detsrmine otharwice would “ereatn perverse incentives for
comntittees to aveid keeping appropriate records.” See Statement af Rensons of Chan'
Bauerly and Cemmissioner Weintraub at 3.

We also agree that the $183,747 in printed materials paid from the federal account
were FEA.> Our review of the printed materials indicated that they were GOTV (Type II
FEA) or public communications on behalf of a clearly identified candidate (Type III
FEA), and some of the expenses were coded on the Committee’s database as FEA. The
Committee stated it could not determine why somne expenses for GOTV/public

3 Administrative costs include rent, utilities, office equipment and supplies, postage for other than
mass mailings, and routine building maintenance, unless those costs are directly attritutable to a clearly
identified candtidste. i1 C.F.R. § 106.7(c)(2).

‘ The Commission was, however, able to reach agreement on $20,123 in payments from non-federal
accounts for allocable administrative expenses such as rent, telephone and office supplies that appeared to
be related to federal expenses and that the com:nittee amended its reports to disclose as federal or allocated
expenses. KRP FAR, Finding 3.

5 FEA means four types of federal expenses that meet certain requirements: 1) voter registration
activity within 120 days of the federal election (“1'ype I FEA™), 2) voter identification, generic campaign
activity or get-out-the-vote ("GOTV™) activity in connection with an election where a federal candidate is
on the ballot (“Type H FEA™); 3) a public communication thut refers to a clearly ideatified federal
candidivwe und promotes or supports or attacks or opposes (“PASO”) a federal candidate (“Type Il FEA”);
or 4) services of a state or local party committee employee who spends more than 25% of compensated
time during a month an activities in connection with a federal alection (“Type IV FEA”). See2 U.S.C. §
431(20); 11 CF.R. § 100.24,
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communications were classified as operating expenditures rather than FEA and it may
have bieen a deta entry airer or snme othor cause. Response at 2, Mareover, we concur
that the Committee properly amended its repons to disclose $142,941 in payrcll paid
froan its federal acoounts as FEA (Type IV FEA). Inresponse to the IAR, the Cammittes
stated that it cannot confirm that the individuals did not perform work related to federal
elections because there is no documentation showing what amount of time, if any, the
individuals spent on federal elections, and none of the individuals still work for the
Committee. Response at 2, However, the DFAR states that the Committee previously
submilted affidavits indicating that tlse individuals worked solely in connection with
federal elections during 2008, and the individuals received at least one payment that the
Cammitiee coded on its datehase as FEA. We believe the affidavits exz auffreient
documentatian that thn payroll expenseo wera FEA.

Further, we. agree that there is sufficient information to conclude that costs of
consulting, travel and per diem, equipment and miscellaneous expenses that were paid for
with federal funds but reported as operating expenses should be reported as FEA. The
Committee stated that the consulting expenses were FEA because they were for a
~ consultant to the Committee’s “Victory 2008™ campaign, which was “primarily
concerncd with federal elections.” Response at 3. The Committce explained that travel
and per diem expenses were also related to the “Victory 2008” campnaign and weee FEA.
Id. The Committee states that there is no documentation describing the 1se of equipment
and miaeellsneous cests, but discussimn with party entployees and effterrs fhoin that time
periad indicates the equipment costa werc “almost certainly” for outfitting satellite
“Victory” offices. Id. Additional information conld clarify the nature of these expenses
since activity that is “primarily concerned with federal elections” is not necessarily FEA.,
However, unlike with some of the other expenses discussed in part IV below, the
Committee’s database coded all of these expenses as FEA. Thus, the Committee’s
amendments concerning these expenses are consistent with the small amount of available
documentation.

Wa aiso cononr with the Auiit Division’s deaisinn to aecept, as materially
correcting the Coamnittee’s repnits, &nsmndments disolnaing ptymonts foom the
Committee’s non-federal accounts of $11,500 for printed materials that are not available
for review and $19,000 for possible voter identification expenses where the invoice stated
“volunteer connect” and the Committee’s database coded the payment as “Voter ID.”
The Committee stated that it was unable to locate documents to clarify that the printed
materials were solely non-federal, and, while the vendor “has historically provided
services to state campaigns, there have been occasions where the vendor has provided
services that were not solely non-federal.” Response at 2. It provided no additlonal
information concozuing the possiole voter identification expenses but stated that it
ameteied its reperts to diseluse them. Id. The Cammittee has not proviiled anfficient
doemmeutation for the Aedit Divisiaa to conclude that these expcnses were pmpurly paid
with ncn-federal fands or properly withheld &om the Cammittee’s reports. We believe
the DFAR should make that paint explicitly. However, we note with respect to the
printcd materials not availabls for review that simitar wndogumented printed materigls




Memorandum to Thomas Hintermister
DFAR Maine Republican Party (LRA 817)
Page 5

were also the subject of the Commission’s split vote in the Kansas Republican Party
audit, ciscussed sbove.

III. NON-FEDERAL ACCOUNTS -- PAYROLL EXPENSES

We do not agree, however, that the Committee has demonstrated that $14,999 in
payroll and associated expenses paid from its non-federal accounts were solely non- |
federal. The Committee has taken no corrective action to disclose these expenses and
providett no further documentation. R asserted in response to the IAR that these éxpenses
were noh-federal because thiey were incurred in 2007 when there were no ideatifizd
fedcral cantlidates on tir: hallot is Maine and Cornmiittee emplayees “did not spend any
time cm FEA antivity” in 2007. Resporme at 2. There are two problems with the
Commiftee’s asgertions. First, while the Cammittee states that employees spent no time
on FEA during 2007, it does not address whether any employees spent time on the
broader category of “activity in connection with a Federal election.” Employee
compensation is FEA if the employee spends more than 25% of their time in a given
month on FEA “or activity in connection with a Federal election.” 11 C.F.R.

§§ 106.7(d)(1)(ii), 300.33(d)(1) (emphasis added). FEA means only the four specific
types of activities described at 2 U.S.C. § 431(20), but “activity in connection with a
Federal election” is a broader term enoompussing all federal activity, not only FEA. It
could include, for irstance, planning far the next year’s federal electious, or deciding
about nff-yeer contributiens to specific federal candidates. Second, we note that meither
logs, nffidavits nor any other dacumentation has been provided in suppor! of the
Commiitee’s assertion. But see Commission-Agenda Docvment Na. 11-10-B (Motion an
Audit Division Recommendation Memorandum on the Georgia Federal Elections
Committee, considered in Open Session Mar. 3, 2011). (Commission split on issue of
whether committee should keep records of staff time for staff who spent no time on
federal activity, with three Commissioners asserting (in a motion that failed on a 3-3
split) that “the Commission does not have jurisdiction to impose recordkeeping and
documentation requitoments on employee activity that a State party committee claims is
solely non-Federal.”). Therefore, it does nat appear to us that the Audit Division has
sufficient infarmetion te be ablre to conclude thet the undocumented paymll expenses
paid with entirely non-federal funds were properly paid ta that fashion or properly
withheld from the Committee's reports. We recommend that you raise this issue for the
Commission’s consideration when the Audit Division Recommendation Memo"mdum
and DFAR are submitted to the Commission.

IV. DOCUMENTATION INADEQUATE TO DETERMINE NATURE OF
EXPENSES |

For a number of thie disbarsements originatly reported as federal operating
expenses, the available documentation remains inadequate to determine conclusively the
nature of a number of expenses. There is no basis for the Audit Division to conclude that
the amended reports are more correct than the Committee’s original reports.
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The Committee conceded that expenses of $67,711 for printed materials that are
not available for mview and $23,029 for telcroarketing expenses whar: scrints ere not
available for reviaw appear to he FEA and amended its reports accordingly, but it did not
provide copies of the printed materials or telemarketing scripts and did not stata why it
thought the expenses are FEA. See Response at 3. The Committee stated that it could
not locate the telemarketing scripts but that its database descriptions of four of the
telemarketing transactions indicates they should have been reported as FEA, the
descriptions of five others “provide no guidance as to the nature of the expenditure,” and
one description appears to be a state expense. Response at 3.

We do not think there is sufficient infcrmation to categutize these expenses as
FEA. FEA is only one of several types of expenses, even within the broad category of
federal expenses, which these mnteriala could have been. With respect to
comrmmmicatinna that are paid for with federal funds, it is particularly difficuit te
determine without knowing the content of the communications the precise line on the
Detailed Summary Page on which the expenses should have been reported, because of the
many different types of activity they could have been.® If the printed materials were
public communications that referred to a clearly identified candidate for federal office,
and promoted, suppotted, attacked, ot opposed a candidate for that office, they would be
Type Il FEA. See2 U.8.C. § 431(20); 11 C.F.R. § 100.24. But since the printed
materials are not availsble for review, it is not posaibie te examine tasir form vr conteric
to determine whethor they wece poblic eommnricetiens, or if so, whether they PASO-ed
a clearly identified federal candidate. Without reviewing the printed materials it wauld
also be difficult to determine whnther they comstituted Type II FEA far voter
identification, generic campaign activity or GOTV, or whether any exemptions apply to
them. Similarly, the Committee’s database descriptions of some of the telemarketing
transactions cannot adequately substitute for a review of the telemarketing scripts to
determine the nature of these expenses. If one ttansaction was indeed a state expense, as
the Committee conttnds, it could not be FEA. Therefore, we conclude that without
reviewing copies of the printed materials and the lelemarketing ucripts, the Audit
Divisian ommot totermine fhat eiilter the ariginal or emended reporting af these expenses
is sccurate.

Therefore, we recommend that the DFAR stnte that although the Committee has
amended its reports, the nature of some expenses remains unknown because of lack af
documentation. The DFAR should further state that because of the lack of
documentation, the Audit Division does not have a basis for determining whether either
the Committee’s original or amended reports are correct.

6 Depending on the content of the cemmunications and other factors, these mataerials might have
been operating expenses, as originally disclosed; or FEA, as disclosed on the amended reports; or
independent expenditures; or coerdinated party expenditurys; or exempt activity. Indeed, our review of
certain other printed materials in response to your query after our IAR comments concluded that they were
FEA, but two of the mailers were also independent expenditures, and we also addressed the slate card
exemption with respect to those two mailers.




