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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C.

By Email Only June 17, 2024
Derek.Ross@ElectionLawlLLC.com

Derek Ross

Elections, LLC

1050 Connecticut Avenue, NW, STE 500

Washington, DC 20036

RE: MUR 8128
Anthony D’Esposito, et al.

Dear Mr. Ross:

On April 20, 2023, the Federal Election Commission notified your clients, Anthony
D’Esposito, D’Esposito for New York and Claudia Armendinger in her official capacity as
treasurer (“D’Esposito for New York™), and Citizens for D’Esposito, of a complaint alleging
violations of certain sections of the Federal Election Campaign Act of 1971, as amended. A copy
of the complaint was included with the notification at that time.

Upon further review of the allegations contained in the complaint and information
supplied by you on your clients’ behalf, the Commission, on May 14, 2024, voted to dismiss the
allegations that: (1) Anthony D’Esposito, D’Esposito for New York, and Citizens for
D’Esposito violated 52 U.S.C. § 30125(e)(1)(A) and 11 C.F.R. § 110.3(d) in connection with the
Citizens for D’Esposito’s $1,000 transfer to D’Esposito for New York; (2) Citizens for
D’Esposito spent, and D’Esposito for New York received, nonfederal funds in connection with
an election for federal office, in violation of 52 U.S.C. § 30125(e)(1)(A) and 11 C.F.R.

88§ 110.3(d) and 300.61; and (3) Anthony D’Esposito and Citizens for D’Esposito violated the
soft money provisions of 52 U.S.C. § 30125(e)(1)(A)-(B) and 11 C.F.R. 88 300.61-.62 in
connection with the State Committee’s receipt and spending of nonfederal funds. Accordingly,
the Commission voted to close the file, effective June 17, 2024.

Documents related to the case will be placed on the public record today. See Disclosure
of Certain Documents in Enforcement and Other Matters, 81 Fed. Reg. 50,702 (Aug. 2, 2016).
Any applicable Factual and Legal Analysis or Statements of Reasons available at the time of this
letter’s transmittal are enclosed.

If you have any questions, please contact Isaac Campbell, the attorney assigned to this
matter, at (202) 694-1650.

Sincerely,

Ana J. Pefia-Wallace
Assistant General Counsel


https://300.61-.62
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MUR812800070

FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS
RESPONDENTS:  Anthony D’Esposito MUR 8128
D’Esposito for New York and Claudia Armendinger
in her official capacity as treasurer
Citizens for D’Esposito (terminated)
. INTRODUCTION
The Complaint in this matter alleges that 2022 U.S. House candidate Anthony
D’Esposito, D’Esposito for New York and Claudia Armendinger in her official capacity as
treasurer (the “Federal Committee”), and Citizens for D’Esposito (the “State Committee™)
(collectively, “Respondents™) violated the soft money prohibitions of the Federal Election
Campaign Act of 1971, as amended (the “Act”) and Commission regulations in several ways.
First, the Complaint alleges that D’Esposito and the Federal Committee accepted a prohibited
$1,000 transfer from the State Committee.! Second, it alleges that the State Committee made in-
kind contributions totaling $123,218.44 to the Federal Committee by paying for several of
D’Esposito’s federal campaign expenses.? Finally, the Complaint alleges that the State
Committee received a minimum of $44,410 in corporate contributions after D’Esposito became a
federal candidate in apparent violation of 11 C.F.R. 88 300.61-300.62 and the Act’s soft money
prohibitions.®
The Respondents submitted a Joint Response that admits that the State Committee

transmitted $1,000 to the Federal Committee but claims that such a transmission was not a

! Compl. at 1, 3 (Apr. 18, 2023).
2 Id. at 1, 3-4, Exs. A-C.

3 Id. at 1-2, 6-7, Ex. D.


https://300.61-300.62
https://123,218.44
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prohibited transfer, but rather a contribution.* Respondents assert that contributions from
nonfederal committees to federal committees are permitted so long as the nonfederal committee
has sufficient permissible funds to make the contribution, and that “the State Committee had
sufficient permissible funds at the time the contribution was made.”® As to the allegations that
the State Committee paid for D’Esposito’s federal campaign expenses, the Response asserts that
D’Esposito remained a viable candidate for re-election to his town council position until his
resignation, and thus the alleged in-kind contributions were legitimate expenses for a nonfederal
candidate.® Finally, the Response asserts that, because D’Esposito was a viable candidate for
both federal and local offices, he was eligible for the “dual-candidate exception,” in which the
soft money prohibition did not apply “to raising and spending relating [to] a federal candidate’s
own simultaneous state or local candidacy.”’

For the reasons set forth below, the Commission dismisses as a matter of prosecutorial
discretion the allegation that Respondents violated 52 U.S.C. 8 30125(¢e)(1)(A) and 11 C.F.R.
§ 110.3(d) in connection with the State Committee’s $1,000 contribution to the Federal
Committee.® Given the flexibility in New York State law regarding the definition of a candidate
and D’Esposito’s viability as a dual candidate during the relevant timeframe, coupled with the
lack of sufficient information provided by the Complaint, the Commission also dismisses the

allegation that D’Esposito and the State Committee violated 52 U.S.C. § 30125(e)(1)(A) and

4 Resp. at 2 (June 6, 2023).

5 Id.

6 Id. at 2-3.

7 Id. at 4; see also 11 C.F.R. § 300.63.

8 See Heckler v. Chaney, 470 U.S. 821 (1985).



10

11

12

13

14

MUR812800072

MUR 8128 (Anthony D’Esposito, et al.)
Factual and Legal Analysis
Page 3 of 17

11 C.F.R. 88 110.3(d) and 300.61 by receiving and spending nonfederal funds in connection with
an election to nonfederal office. Finally, for the same reasons, the Commission dismisses the
allegation that the Federal Committee violated 52 U.S.C. § 30125(e)(1)(A)-(B) and 11 C.F.R.
88 300.61, 300.62 by receiving and spending corporate contributions from the State Committee
in connection with an election to federal office.
1. FACTUAL BACKGROUND

Anthony D’Esposito is the U.S. Representative for New York’s Fourth Congressional
District, having won election to federal office in 2022.° He filed his initial Statement of
Candidacy on March 16, 2022.1° D’Esposito for New York is his principal campaign committee,
with Claudia Armendinger serving as treasurer.*! Prior to serving in Congress, D’Esposito was a
member of the Hempstead, New York town council from 2016 to 2022,'? winning re-election in
2021.1 His now-terminated state campaign committee was Citizens for D’Esposito.t*

The Complaint alleges that D’Esposito and the Federal Committee violated 11 C.F.R.

§ 110.3(d) by accepting $1,000 from the State Committee.®> The Complaint also alleges that the

o See, e.g., New York Fourth Congressional District Election Results, N.Y. TIMES (Dec. 16, 2022), https://ny
times.com/interactive/2022/11/08/us/elections/results-new-york-us-house-district-4.html.

10 D’Esposito For New York, Statement of Organization (Mar. 26, 2022), https://docquery.fec.gov/pdf/764/
202203169493959764/202203169493959764.pdf.

1 Id.

12 See About, CONGRESSMAN ANTHONY D’ESPOSITO, https://desposito.house.gov/about (last visited Feb. 8,
2024).

13 See About Anthony D Esposito, D’ESPOSITO FOR CONGRESS, https://despositoforcongress.com/about-

anthony (last visited Feb. 8, 2024).

14 Candidate/Committee Disclosures Search, N.Y. STATE BD. OF ELECTIONS, https://publicreporting.elections.
ny.gov/CandidateCommitteeDisclosure/CandidateCommitteeDisclosure (search “Citizens for D’Esposito™) (last
visited Feb. 8, 2024).

15 Compl. at 1, 3-4; see also Candidate/Committee Disclosures Search, N.Y. STATE BD. OF ELECTIONS,
https://publicreporting.elections.ny.gov/CandidateCommitteeDisclosure/CandidateCommitteeDisclosure (search
“Citizens for D’Esposito,” then navigate to 2022 filings and select Amended 27-Day Post-Special Itemized



https://publicreporting.elections.ny.gov/CandidateCommitteeDisclosure/CandidateCommitteeDisclosure
https://ny.gov/CandidateCommitteeDisclosure/CandidateCommitteeDisclosure
https://publicreporting.elections
https://despositoforcongress.com/about
https://desposito.house.gov/about
https://docquery.fec.gov/pdf/764
https://times.com/interactive/2022/11/08/us/elections/results-new-york-us-house-district-4.html
https://ny
https://Committee.15
https://D�Esposito.14
https://treasurer.11
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Respondents violated 52 U.S.C. § 30125(e)(1)(A) and 11 C.F.R. 8§88 110.3(d) and 300.61 because
it contends that the State Committee paid for the federal campaign’s expenses, and specifically
cites to the State Committee’s payment of $23,247.90 for print and online advertising, rent, cell
phones, volunteer expenses and mail services,® as well as a payment of $2,199.91 to a printing
and fundraising vendor.!” The Complaint further alleges that the State Committee spent over
$97,850.63 in connection with a golf fundraiser, which the Complaint contends was to benefit
D’Esposito’s federal campaign.'® In support of this allegation, the Complaint points to the fact
that D’Esposito had won re-election to his position on the Hempstead town council in 2021, and
because the next election was over three years away, D’Esposito could not credibly be
considered a viable local candidate.’® Therefore, the Complaint concludes that the
aforementioned expenses must have been related to his federal campaign.® Finally, the
Complaint alleges that the State Committee’s receipt of $123,218.44 in corporate contributions
after D’Esposito became a federal candidate must have been related to his federal campaign, and
thus violated 52 U.S.C. § 30125(e)(1)(A)-(B) and 11 C.F.R. 8§ 300.61, 300.62.%

The Response, which was submitted on behalf of all the Respondents, admits that the

State Committee transmitted $1,000 to the Federal Committee but contends that the transmission

State/Local Report (May 11, 2022)) (last visited Feb. 8, 2024) [hereinafter “State Committee Amended 27-Day
Report™].

16 Compl. at 3-4, 4-6; id., Ex. A-B.

= See State Committee Amended 27-Day Report.
18 Compl. at 3-4, 4-6; id., Ex. C.

19 Compl. at 2, 5.

2 Id.

2 Id. at 6-7; State Committee Amended 27-Day Report, Ex. D.


https://300.62.21
https://123,218.44
https://campaign.20
https://candidate.19
https://campaign.18
https://97,850.63
https://vendor.17
https://2,199.91
https://23,247.90
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was a “contribution” and not a “transfer.”?? The Response states that “contributions from
nonfederal committees to federal committees are permitted so long as the nonfederal committee
has sufficient permissible funds on hand to make the contribution” and that State Committee
filings show that it had sufficient permissible funds to make the contribution at issue here.?® As
to the allegation that the State Committee paid for D’Esposito’s federal campaign expenses, the
Response asserts that, at all times relevant to the Complaint, D’Esposito was a viable local
candidate under New York state law.2* Moreover, the Response asserts that the aforementioned
expenses were local election-related and that the Complaint “failed to [demonstrate] that they
were used for federal activity.”?® Finally, the Response asserts that the State Committee’s receipt
of contributions from corporate donors was permissible because D’Esposito was a dual candidate
as defined under the Act.?®

1. LEGAL ANALYSIS

The Act and Commission regulations prohibit candidates, individuals holding Federal
office, agents of a candidate or an individual holding Federal office, or an entity directly or
indirectly established, financed, maintained, or controlled (“EFMC”) by or acting on behalf of
one or more candidates or individuals holding Federal office from “solicit[ing], receiv[ing],
direct[ing], transfer[ing], or spend[ing] funds in connection with an election for Federal office,

including funds for any Federal election activity, unless the funds are subject to the limitations,

22 Resp. at 2.
B Id.
2 Id. at 2-3.
% Id.

26 Id. at 4.
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prohibitions, and reporting requirements of this Act”?” and from “solicit[ing], receiv[ing],
direct[ing], transfer[ing], or spend[ing] funds in connection with”” a nonfederal election unless
the funds are subject to the Act’s amount limitations and source prohibitions.?

The Commission has determined that a state campaign committee of a federal candidate
is, as a matter of law, EFMC’d by the federal candidate and is acting on the candidate’s behalf.?®
However, a federal candidate is exempted from these prohibitions where “the solicitation, receipt
or spending of funds [is] by an individual . . . who is or was also a candidate for a State or local
office [and the solicitation, receipt, or spending of funds is] solely in connection with such an
election for State or local office [and] the solicitation, receipt, or spending of funds is permitted
under State law and refers only to such State or local candidate . . . .

Transfers of funds or assets from a candidate’s campaign account for a nonfederal
election to his or her principal campaign committee for a federal election are also prohibited.3!
Accordingly, a candidate’s state committee’s funds must be kept separate from his or her federal
committee’s funds.3? The prohibition on transferring funds or assets applies broadly and

includes payment by the state committee for goods or services to the federal committee.®® The

21 52 U.S.C. § 30125(e)(1)(A); 11 C.F.R. § 300.61.
2 52 U.S.C. § 30125(e)(1)(B); 11 C.F.R. § 300.62.
% See Factual & Legal Analysis (“F&LA”) at 8-9, MUR 7853 (Lance Harris, et al.); F&LA at 6, MUR 7337

(Debbie Lesko, et al.); F&LA at 9, MUR 7246 (Buddy Carter for Congress, et al.); F&LA at 4, MUR 6985 (Zeldin
for Senate, et al.) (citing Advisory Opinion (“AO”) 2009-26 at 5 (Coulson), AO 2007-01 at 3 (McCaskill); F&LA
at 9, MUR 6601 (Oelrich for Congress)).

% 52 U.S.C. § 30125(e)(2); see also 11 C.F.R. § 300.63.

s 11 C.F.R. § 110.3(d); see also Transfer of Funds from State to Federal Campaigns, 58 Fed. Reg. 3474,
3475 (Jan. 8, 1993). .

32 11 C.F.R. § 110.3(d).

3 F&LA at 5, MUR 6267 (Paton For Senate, et al.) (stating that candidate’s federal committee “effectively

received prohibited transfer of funds in violation of [52 U.S.C. § 30125(e)] and 11 C.F.R. 8 110.3(d) when the
candidate’s state committee paid for expenses that were incurred in connection with his federal election”); F&LA at


https://committee.33
https://funds.32
https://prohibited.31
https://behalf.29
https://prohibitions.28
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Commission, however, permits the transfer of a nonfederal committee’s assets to the campaign
committee of a candidate for federal office if such transfer is conducted under current market
practices and at the usual and normal charges.®* The provisions at 52 U.S.C. § 30125(e) and
11 C.F.R. 8 110.3(d) are designed to prevent the use of funds that are outside the limitations and
prohibitions of the Act in federal elections, and to ensure that all funds used in federal elections
are reported.®
A The Commission Dismisses, Pursuant to Heckler, the Allegation That
Respondents Violated 52 U.S.C. § 30125(¢e)(1)(A) and 11 C.F.R. § 110.3(d) in
Connection with the State Committee’s $1,000 Contribution to the Federal
Committee
In the instant matter, the Response concedes and the committees’ disclosure reports
confirm that the Federal Committee accepted $1,000 from the State Committee.®® Respondents
acknowledge that “the Act and Commission regulations prohibit the transfer of funds or assets

from a nonfederal campaign committee to the federal campaign committee of the same

candidate.”®” Nevertheless, Respondents contend that the deposit to the federal committee was

12-16, MUR 5646 (Cohen for N.H.) (finding that candidate’s federal committee received prohibited transfer of
funds when he used state campaign funds to pay for federal campaign expenses); Conciliation Agreement 1 1V.11,
V.1-2, MUR 4974 (Friends of Tiberi, et al.) (stating that candidate’s federal and state committees violated 11 C.F.R.
§ 110.3(d) when his state committee paid for expenses incurred on behalf of his federal committee).

34 See Transfer of Assets from State to Federal Campaigns, 58 Fed. Reg. 3474, 3475 (Jan. 8, 1993); Advisory
Opinion 1992-19 (Mike Kreider for Congress Committee). When the state committee does not own the asset
transferred, the federal committee must pay the usual and normal charge for use of the asset to the proper owner.
See 11 C.F.R. § 100.52(d).

% F&LA at 4, MUR 7109 (Portantino).
36 Resp. at 2; see also State Committee Amended 27-Day Report.

3 Resp. at 2; see also 11 C.F.R. § 110.3(d).


https://Committee.36
https://reported.35
https://charges.34
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not a transfer of funds, and was instead a contribution by the state committee and thus
permissible.®

Respondents’ argument is unavailing for several reasons. First, Respondents seek to
transform a prohibited action into a permitted one by simply relabeling the action, without
providing any authority in support of such a recharacterization. Rather, the Commission has
previously found that such a provision of funds from a federal candidate’s state committee to
their federal committee constitutes a transfer.®

Second, 11 C.F.R. § 110.3(d) was intended to address the exact action at issue here.*
According to the Explanation and Justification regarding “Transfer of Funds From State to
Federal Campaigns,” this regulation was intended to prohibit “transfers of cash or other assets
from state campaign committees to federal campaign committees.”*! This regulatory scheme
was adopted because “[m]any states allow individuals to make contributions to state candidates

that would exceed FECA limits....[and] allow corporations and labor organizations to make

38 Resp. at 2.

3 See, e.g., First GCR at 10-11 & Cert. 11 1-2, MUR 5406 (Friends of Dan Hynes, et al.) (reflecting
unanimous approval of recommendation to find reason to believe, send a letter of admonishment, and require
disgorgement where state committee made $1,000 transfer to federal committee); First GCR at 11 & Cert. at 1 3,
MUR 5304 (Friends of Dennis Cardoza, et al.) (reflecting unanimous approval of recommendation to find reason to
believe and send a letter of admonishment where state committee made $1,000 transfer to federal committee and
federal committee subsequently refunded the funds); First GCR at 18 & Cert. § 4, MUR 5446 (Citizens for Welch, et
al.) (reflecting Commission’s unanimous approval of recommendation to find reason to believe and send a letter of
admonishment where state committee made two $1,000 transfers to federal committee but later issued a refund).
Cf., GCR at 1, 3 & Cert., MUR 6340 (McDowell for Congress, et al.) (reflecting Commission’s unanimous approval
of a dismissal under the Enforcement Priority System where a state committee made a $1,000 transfer to federal
committee, reported it as a contribution, and federal committee acknowledged impermissible activity and took
remedial action).

40 Respondents assert that contributions from nonfederal committees to federal committees are permissible
“so long as [a] nonfederal committee has sufficient permissible funds to make the contribution.” Resp. at 2.
Respondents cite 11 C.F.R. 88 100.5 and 300.61 to support their contention. Id. 11 C.F.R. § 100.5 provides
definitions of political committees, while 11 C.F.R. § 300.61 addresses soft money prohibitions; neither regulation
supports Respondents’ assertion.

4 58 Fed. Reg. 3474, 3475 (Jan. 8, 1993).


https://transfer.39
https://permissible.38
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contributions to state candidates.”? In adopting the regulation, the Commission was “also
concerned about the indirect use of impermissible funds in federal elections . . . consequently,
the Commission has decided to promulgate new rules that would more effectively prevent the
indirect use of impermissible funds in federal elections.”*

Accordingly, there is sufficient information to find reason to believe that the Respondents
violated 52 U.S.C. 8 30125(e)(1)(A) and 11 C.F.R. § 110.3(d) in connection with the State
Committee’s direct transfer of funds to the Federal Committee. However, in light of the low
amount of the transfer, we instead dismiss the allegation as an exercise of prosecutorial
discretion.*

B. The Commission Dismisses, Pursuant to Heckler, the Allegation That the

State and Federal Committees Violated 52 U.S.C. § 30125(e)(1)(A) and 11
C.F.R. 88 110.3(d) and 300.61 by Receiving and Spending Nonfederal Funds
in Connection with a Federal Election Because D’Esposito Was a Candidate
for Local Office

The Complaint alleges that D’Esposito’s federal campaign received impermissible
contributions from his State Committee through the State Committee’s payments for alleged
federal campaign expenditures. Specifically, the Complaint refers to D’Esposito’s State
Committee expenditures for, inter alia, “print and online advertising, rent, cell phones, volunteer

expenses and mail services.”* The Complaint alleges that these expenditures must have been

related to D’Esposito’s federal campaign because he had recently been elected to his position on

42 Id.
43 Id.
a4 See Heckler v. Chaney, 470 U.S. 821 (1985). See also, e.g., F&LA at 2, MUR 7367 (Anthony J. Brindisi,

et al.) (dismissing matter involving two $1,000 contributions from a state campaign committee based on the de
minimis amount in violation and issued a reminder letter); F&LA at 1-3, MUR 7338 (Rick for Congress, et al.)
(dismissing matter involving $955 transfer from state committee to federal committee).

4 Compl. at 3-5.


https://discretion.44
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the local town council, and the expenditures occurred at a time where the next town council
election was over three years away.*® The Complaint concludes that, during the relevant
timeframe, D’Esposito’s federal campaign was “his only active campaign.”*’

If the State Committee’s expenditures were made in connection with D’Esposito’s federal
candidacy, the State Committee would have made, and Federal Committee would have received,
a prohibited in-kind contribution.*® However, 52 U.S.C. § 30125(e)(2) provides an exemption
“to the solicitation, receipt, or spending of funds by an individual . . . who is or was also a
candidate for State or local office solely in connection with such election for State or local office
if the solicitation, receipt, or spending of funds is permitted under State law and refers only to
such State or local candidate . . . .”*® The Commission has explained that the purpose of the
“dual candidate” exception is “to provide an equitable basis for a Federal officeholder or

candidate to conduct his or her campaign for non-Federal office so that he or she is not

financially disadvantaged when competing with a non-Federal opponent who may raise and

46 Id. at 2, 5.
4 Id. at 3.
48 See F&LA at 11, MUR 6447 (Steele for Maryland) (“[1]f State Committee funds were used to pay federal

campaign expenses, the Federal Committee would have received prohibited in-kind contributions from the State
Committee in violation of [52 U.S.C. § 30125(¢e)(1)(A)] and 11 C.F.R. § 110.3(d).”); F&LA at 3, MUR 6219 (Kuhl)
(“[T]he Federal Committee received prohibited in-kind contributions from the State Committee, in violation of [52
U.S.C. §30125(e)(1)(A)] and 11 C.F.R. § 110.3(d).”); F&LA at 5, MUR 6267 (Paton) (The Commission found that
Jonathan Paton, Paton for Senate and Jonathan Paton, in his official capacity as Treasurer, violated [52 U.S.C. 30125
(e)(1)(A)] and 11 C.F.R. § 110.3(d) by making and receiving prohibited in-kind contributions of non-federal funds
in connection with an election for federal office.); F&LA at 5, MUR 5480 (Levetan) (The Commission found that
transfer of in-kind contributions (polling services) from the State Committee to the Federal Committee, violated [52
U.S.C. 8§ 30125(e)(1)(A)] and 11 C.F.R. § 110.3(d).); see also F&LA at 4, MUR 7109 (Portantino) (“The provisions
at52 U.S.C § 30125(e) and 11 C.F.R. § 110.3(d) are designed to prevent the use of funds that are outside the
limitations and prohibitions of the Act in federal elections, and to ensure that all funds used in federal elections are
reported.”).

49 52 U.S.C. § 30125(e)(2) (emphasis added).
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spend funds without the same restrictions that section [30125(e)] imposes on Federal candidates

and officeholders.”®® Here, the applicable New York law defines a “candidate” as:

an individual who seeks nomination for election, or election, to any
public office or party position . . . whether or not the public office
or party position has been specifically identified at such time and
whether or not such an individual is nominated or elected, and, . . .
an individual shall be deemed to seek nomination for election, or
election, to an office or position, if he has (1) taken the action
necessary to qualify himself for nomination for election, or
election, or (2) received contributions or made expenditures, given
his consent for any other person to receive contributions or make
expenditures, with a view to bringing about his nomination for
election, or election, to any office or position at any time whether
in the year in which such contributions or expenditures are made or
at any other time.>*

Respondents assert that D’Esposito remained a “candidate under New York law at all

times until his resignation in 2023 and that “[s]ince D’Esposito’s election in 2017, the state

Committee raised and spent thousands of dollars and filed continuous campaign finance reports

with the state all ‘with a view to bringing about his nomination for’ reelection to the [tJown

[c]ouncil.”®? If those claims are accurate and the State Committee had been receiving

contributions and making expenditures in 2022 related to D’Esposito’s local election, then it

appears that he could qualify as a candidate under New York State law even though his next

election was more than three years away. The Complaint’s bare allegations to the contrary, i.e.,

that D’Esposito could not be considered a candidate because he had recently won re-election,

without additional support indicating that D’Esposito had decided not to run again for local

%0 Advisory Opinion 2007-26 at 6 (Schock).

51 N.Y.ELEC. LAW § 14-100(7) (McKinney 2023).

52 Resp. at 3.
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office, are insufficient to refute the Respondents’ claim that D’Esposito remained a local
candidate.

An examination of the expenses at issue also fails to lend credence to Complaint’s
allegations. Regarding the cell phone and volunteer expenses, as the Response notes, because
D’Esposito remained in his position with the town council until 2023, “it stands to reason that
the State Committee would continue to incur and pay its own operating and fundraising expenses
until [his] resignation.”®® It is entirely possible that the cell phone and volunteer expenses were
state expenses, as they appear consistent with the routine operating expenses of a state office; the
Complaint does not offer anything beyond pointing to their existence in support of the idea that
they could have been federal expenses.

Similarly, there is no information that the advertising expenses referenced in the
Complaint were related to the federal campaign. The disbursements at issue appear to have been
paid to local publications and organizations, but there is no available information regarding their
content.>* The Complaint points to the purposes for those expenses listed on the State
Committee reports (i.e., print ads, journal ads, and online ads) but does not provide any further

details to refute Respondents’ claim that these disbursements were for state campaign purposes.>®

58 Resp. at 3.

54 See Compl., Ex. A. (listing advertisements to LI Herald, 5Towns Jewish Times, Oceanside Kiwanis Club,
L.l. Federation of Labor, AFL-CIO, AOH Feis & Fest Committee, Jewish Home, The Inn, and The Jewish Home).

%5 The Complaint also notes that D’Esposito used the same vendor (Minuteman Press) for services for the

state committee and federal committee at different intervals. Compl. at 3, 5. Specifically, the State Committee paid
$2,119.91 for fundraising purposes on April 30, 2022, while the federal committee paid $17,348.29 for printing
services in August and November 2022. See State Committee Amended 27-Day Report; D’Esposito for New York,
Amended 2022 Post-General Report at 132, 147 (July 20, 2023), https://docquery.fec.gov/pdf/897/2023072095839
76897/202307209583976897.pdf; D’Esposito for New York, Amended 2022 Pre-Primary Report at 42 (Nov. 11,
2022), https://docquery.fec.gov/pdf/346/202211119546754346/202211119546754346.pdf. As noted above,
D’Esposito remained a viable candidate for his local position on the town council until his resignation and therefore
likely had operating expenses, such as fundraising. While the Response fails to specifically address the above-
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As to the golf outing, the Complaint alleges that the event was held for the purpose of
influencing the federal election because it was held after D’Esposito had announced his federal
candidacy. However, the Complaint provides no information supporting the allegation that the
event was related to the federal campaign, other than pointing to a third-party Facebook post that
indirectly referenced D’Esposito’s federal candidacy.®® Respondents assert that there is “no
evidence to suggest . . . [the golf outing] raised [any] federal dollars . . . nor that the content of
the event focused on his federal candidacy;”®’ the Commission is not aware of any information
contradicting those statements. Respondents’ claim that the Complaint’s assertion is
unsupported is reinforced by the fact that the golf outing was an annual event and appears to
have been planned well before D’Esposito declared his federal candidacy.*®

Regarding the office rental expenses, both the State and Federal Committees appear to
have used the same office address.>® As demonstrated in the chart below, the State and Federal
Committees’ disclosure reports reveal that each committee made office rent payments separately

and at different intervals:

mentioned allegation, this allegation, by itself, does not support a reasonable inference that the fundraising payment
by the state committee was in service of D’Esposito’s federal candidacy.

56 Compl., Ex. D (reflecting post from May 2022 by another local candidate showing a photo from
D’Esposito’s golf outing and stating that “we will elect Anthony D’Esposito to represent us in Washington, D.C.”).
57 Resp. at 3.

58 See Anthony D’Esposito, 2021 Councilman D’Esposito Golf Classic, FACEBOOK https://facebook.com/

events/226763059173377/ (last visited Feb. 8, 2024) (advertising a similar golf event held by D’Esposito in May
2021).

59 See, e.g., D’Esposito for New York, Amended 2022 Year-End Report (July 20, 2023), https://docquery.fec.

gov/pdf/078/202307209583977078/202307209583977078.pdf (reflecting address of P.O. box 188, Island Park, NY
11558); Citizens for D’Esposito Itemized Original Disclosure,
https://publicreporting.elections.ny.gov/CandidateCommitteeDisclosure/CandidateCommitteeDisclosure (search
“Citizens for D’Esposito,” then navigate to 2022 32-Day Pre-General Report, 2022 11-Day Pre-General Report,
2022 27-Day Post-General Report, and 2023 January Periodic Itemized Original State/Local Report and search
“rent” in each) (last visited Feb. 8, 2024) .



https://publicreporting.elections.ny.gov/CandidateCommitteeDisclosure/CandidateCommitteeDisclosure
https://docquery.fec
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Federal Committee®’ State Committee®!

Date Amount Amount

March 22 $0 $0
April 22 $0 $0
May 22 $0 $0
June '22 $0 $0
July '22 $0 $0
Aug. 22 $3,500 $5,000
Sept. 22 $0 $0
Oct. 22 $0 $1,250
Nov. 22 $0 $1,250
Dec. 22 $1,500 $1,250
Jan. '23 $0 $0
Feb. '23 $0 $0
March 23 $4,500 $0
TOTAL $9,500 $8,750

Neither the Response nor the Complaint provide any information regarding the committees’
respective office lease agreements, including the beginning and end dates and the amounts owed.
However, as Respondents note, D’Esposito was still an elected officeholder during the time
period in question and therefore, the State Committee still likely had operating expenses, such as
office rent. Without more information, the Complaint’s unsubstantiated allegation is insufficient
to rebut Respondents’ assertion that the State Committee’s payments for office rent expenses

were related to D’Esposito’s local candidacy.

Lo See D’Esposito for New York, Amended 2022 October Quarterly Report (Dec. 11, 2022), hitps://docquery.
fec.gov/pdf/550/202212119557531550/202212119557531550.pdf; D’Esposito for New York, Amended 2022 Year-
End Report (July 20, 2023), https://docquery.fec. cov/pdf/078/202307209583977078/202307209583977078 .pdf;
D’Esposito for New York, Amended 2023 April Quarterly Report (July 20. 2023), hitps://docquery.fec.gov/pdf/127/
202307209583977127/202307209583977127.pdf.

& See Candidate/Cominittee Disclosures Search. N.Y. STATE BD. OF ELECTIONS, littps://publicreporting.
elections.ny. gov/CandidateCommitteeDisclosure/CandidateCommitteeDisclosure (search “Citizens for D Esposito,
then navigate to 2022 32-Day Pre-General Report, 2022 11-Day Pre-General Report. 2022 27-Day Post-General
Report, and 2023 January Periodic Itemized Original State/Local Report and search “rent” in each) (last visited
Feb. 8, 2024).

”


https://elections.ny
https://publicrepo1ting
https://docgue1y.fec.gov/pdf/127
https://docguery.fec.gov/pdf/078/202307209583977078/202307209583977078.pdf
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Finally, regarding the P.O. box expenditures, the Complaint notes that the State
Committee paid for a P.O. box that listed a Washington, D.C. address and asserts that even if
D’Esposito was running for local office in New York, there is no reasonable explanation for such
an expenditure unless it was in connection with his federal candidacy.®?> Respondents do not
deny that the State Committee purchased a P.O. box, but claim that it was not located in
Washington, D.C.%® Rather, the Response explains that it was the online receipt provided
through the U.S. Postal Service website that listed a Washington, D.C. address, and that address
was subsequently listed on the State Committee’s disclosure report.®* It further notes that
disclosure reports filed with the Commission show ““several committees not located in DC
reporting similar addresses for the payment of their own online PO boxes.”®® Here, the

Complaint’s unsupported allegation is insufficient to refute Respondents’ assertion, and thus

62 Compl. at 5.

63 Resp. at 3.

64 Id.

85 Id. The address listed on the State Committee’s disclosure reports is 900 Brentwood Rd, Washington, DC

20066, which is listed as “Washington Main Office” on the USPS website. Find USPS Locations: Washington
Main Office, USPS, https://tools.usps.com/find-location.htm?location=1386523 (last visited Feb. 8, 2024). A search
of committee reports on the Commission’s website reveals other candidate committees listing a Washington, D.C.
address in connection with payments to USPS for P.O. box rentals, and hundreds of other committees list D.C.
USPS addresses in connection with postage payments. See FEC Disbursements: Filtered Results, FEC.GOV,
https://www.fec.gov/data/disbursements/?data type=processed&recipient name=usps&recipient city=washington&
recipient state=DC&disbursement description=PO+Box&spender committee type=S&spender committee type=
H (last visited Feb. 8, 2024) (reflecting disbursements by House and Senate committees to recipients located in
Washington, D.C., with a description of “PO Box”); FEC Disbursements: Filtered Results, FEC.GOV, https://www.
fec.gov/data/disbursements/?data_type=processed&recipient_name=usps&recipient city=Washington&recipient st
ate=DC&spender_committee type=S&spender_committee type=H (last visited Feb. 8, 2024) (reflecting
disbursements by House and Senate committees to recipients located in Washington, D.C., with a recipient name
including “USPS”).



https://www
https://www.fec.gov/data/disbursements/?data
https://tools.usps.com/find-location.htm?location=1386523
https://report.64
https://candidacy.62
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does not support a reasonable inference that the mailbox was obtained in furtherance of
D’Esposito’s federal candidacy. Accordingly, the Commission dismisses this allegation.®®
C. The Commission Dismisses the Allegation that Respondents Violated the Soft
Money Provisions of 52 U.S.C. § 30125(e)(1)(A)-(B) and 11 C.F.R. §8 300.61-

300.62 in Connection with the State Committee’s Receipt and Spending of
Nonfederal Funds

The Complaint alleges that the State Committee accepted at least $44,410 in
contributions from corporations after D’Esposito declared his federal candidacy, which
constitutes the impermissible receipt of soft money in violation of the Act and Commission
regulations.®” The Act states that an entity EFMC’d by a federal candidate or federal
officeholder is prohibited from “receiv[ing] . . . funds in connection with any election other than
an election to Federal office” unless the funds are subject to the limitations and source
prohibitions of the Act.®® As discussed above, the “dual candidate” exception applies here.%® As
a federal candidate, D’Esposito EFMC’d the State Committee, and would therefore be prohibited
from accepting contributions from corporations, a prohibited source under the Act, and from
spending those funds in connection with nonfederal and federal elections. However, the Act

allows a simultaneous federal and state candidate to spend nonfederal funds “solely in

66 Moreover, even if the Complaint’s allegation were true, the amount of the payment for the P.O. box cited in

the Complaint was de minimis ($258). Compl., Ex. A.
67 Compl. at 6; id., Ex. D.

68 52 U.S.C. § 30125(e)(1)(B). The Commission has enforced this prohibition against entities EFMC’d by
federal candidates, including against a state committee of a federal candidate/officeholder. See F&LA at 5, MUR
6985 (Apr. 11, 2017) (Zeldin for Senate, et al.) (reason to believe where state campaign committee of federal
candidate/officeholder accepted corporate contributions after individual became a federal candidate and was no
longer a state candidate); see also F&LA at 7, MUR 6957 (Isadore Hall 111, et al.) (reason to believe where ballot
measure committee EFMC’d by federal candidate accepted corporate contributions after individual became a federal
candidate).

69 Supra Part I11. B.
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connection with such election for State or local office.””® Thus, a simultaneous state candidate
and federal candidate may spend otherwise impermissible funds in connection with his or her
own state election in accordance with this “dual candidate” exception.’!

Here, Respondents maintain that D’Esposito remained a viable local candidate during the
relevant timeframe, even after he declared his federal candidacy.’® As established above, New
York state law and relevant statutory authority support Respondents’ claim. Accordingly,
because D’Esposito was a “dual candidate” and met the requisite criteria, he did not violate the
Act’s soft money prohibitions.” Therefore, the Commission dismisses the allegation that
D’Esposito and the State Committee violated the provisions of 52 U.S.C. § 30125(e)(1)(A)-(B)

or 11 C.F.R. 88 300.61-300.62.

70 See 52 U.S.C. § 30125(e)(2); see also 11 CF.R. 300.63.

n See 52 U.S.C. 8 30125(e)(2); see also 11 CF.R. 300.63; see also Advisory Opinion 2005-02 at 2, 4
(Corzine); Advisory Opinion 2003-32 at 5 (Tenenbaum).

2 Resp. at 3.

B See, e.g., F&LA at 12, MUR 6820 (Buddy Carter for Congress).
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	Washington D.C. Expenditure 
	Washington D.C. Expenditure 
	Date 
	Date 
	Date 
	Recipient 
	Address 
	Amount 
	Purpose 

	3/25/2022 
	3/25/2022 
	USPS PO Boxes Online 
	900 Brentwood Rd Washington DC 20066 
	$258.00 
	Office 


	Advertisements 
	Date 
	Date 
	Date 
	Recipient 
	Amount 
	}>urpose 

	4/13/2022 
	4/13/2022 
	LI Herald Primetime 
	$506.75 
	Print Ads 

	4/20/2022 
	4/20/2022 
	5 Towns Jewish Times 
	$875.00 
	Print Ads 

	4/28/2022 
	4/28/2022 
	Oceanside Kiwanis Club 
	$100.00 
	Journal ad 

	4/30/2022 
	4/30/2022 
	L.I. Federation of Labor, AFL
	-

	$400.00 
	Journal ad 

	TR
	CIO 

	9/6/2022 
	9/6/2022 
	AOH Feis & Fest Committee 
	$90.00 
	Journal ad 

	9/14/2022 
	9/14/2022 
	Jewish Home 
	$965.00 
	Print Ads 

	9/19/2022 
	9/19/2022 
	The Inn 
	$1,400.00 
	Online Ads 

	9/22/2022 
	9/22/2022 
	The Jewish Home 
	$275.00 
	Print Ads 


	Office Rent 
	Date 
	Date 
	Date 
	Recipient 
	Amount 
	Purpose 

	4/25/2022 
	4/25/2022 
	Equity Properties, LLC 
	$6,000.00 
	Office Rent 

	8/1/2022 
	8/1/2022 
	IP, Lido, Point Lookout Reoublican Committee 
	$5,000.00 
	Office Rent 

	9/19/2022 
	9/19/2022 
	Equity Properties, LLC 
	$2,500.00 
	Office Rent 

	10/4/2022 
	10/4/2022 
	IP, Lido, Point Lookout Reoublican Committee 
	$1,250.00 
	Office Rent 

	11/2/2022 
	11/2/2022 
	IP, Lido, Point Lookout Republican Club 
	$1,250.00 
	Office Rent 


	Cell Phones 
	Date 
	Date 
	Date 
	Recioient 
	Amount 
	Puroose 

	12/09/2 1 
	12/09/2 1 
	Verizon Wireless 
	$104.26 
	Cell Phone 

	1/07/22 
	1/07/22 
	Verizon Wireless 
	$104.26 
	Cell Phone 

	2/09/22 
	2/09/22 
	Verizon Wireless 
	$104.26 
	Cell Phone 

	3/10/22 
	3/10/22 
	Verizon Wireless 
	$104.26 
	Cell Phone 

	4/11/22 
	4/11/22 
	Verizon Wireless 
	$104.26 
	Cell Phone 

	4/21/22 
	4/21/22 
	Verizon Wireless 
	$495.74 
	Office 


	Citizens for D'Esposito, N.Y. State Bd. of Elections, https ://pubJ i creporting.elections.nv. gov/Cand idateCom mitteeDisclosure/CandidateCommitteeDisclosu re ( last visited March 28, 2023). 
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	5/10/22 Verizon Wireless $198.16 l Cell Phone 6/10/22 Verizon Wireless $145.28 I Cell Phone 

	Volunteer Expenses 
	Volunteer Expenses 
	Figure
	Figure
	Figure
	Figure
	Figure
	Figure
	Figure
	Figure
	Figure
	Figure
	Figure
	Figure

	Purpose
	Purpose
	Recipient 
	A.mount
	Date 
	Meals for volunteers 9/3/2022 
	Mio Posto 
	Mio Posto 
	$190.61

	8/3/2022 
	Food -volunteers 9/5/2022 
	$350.96
	Monelisa 
	Refreshments volunteers 9/12/2022 
	-

	$75.00
	Starbucks 
	Starbucks 
	$326.10 

	Meals for volunteers 9/30/2022 
	Macarthur Park 
	$25.00 
	Refreshments for volunteers 10/23/2022 
	Starbucks 
	$50.00 
	Coffee for volunteers 
	Starbucks 
	EXHIBITB
	35 

	Date 
	Date 
	Date 
	Recipient 
	Purpose 
	Amount 

	2/23/2022 
	2/23/2022 
	Inwood County Club 
	Ftmdraising Deposit 
	-

	$10,000.00 

	TR
	Golf Outing 2022 

	5/1/2022 
	5/1/2022 
	GolfTournament Solutions 
	Fundraising 
	$1,000.00 

	5/10/2022 
	5/10/2022 
	Home Golf Supply LLC 
	Fundraising 
	$256.10 

	5/16/2022 
	5/16/2022 
	Classic Beverage 
	Golf outing supplies 
	$791.84 

	5/19/2022 
	5/19/2022 
	Inwood County Club 
	Fundraising 
	$83,760.74 

	5/19/2022 
	5/19/2022 
	Lance Wine & Liquors 
	Beverages for golfouting 
	$1,187.00 

	5/19/2022 
	5/19/2022 
	Party City 
	Golf outing sup_plies 
	$110.20 

	5/20/2022 
	5/20/2022 
	Amazon 
	Golfouting sunolies 
	$61.74 

	5/20/2022 
	5/20/2022 
	Five Towns Discount Liquor 
	Golf outing supplies 
	$683.01 

	TOTAL 
	TOTAL 
	$97,850.63 


	35 Id 
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	EXHIBITC
	36 

	nu■ G~riel Boxer for State Senate 
	·• -• M•y 19, 2022 0 
	What a fun day supporting my good friend Town of Hempst•ad Councilman M lhony D'Esposito at his annual golf OU1ing held at the Inwood co...,try Club. 
	It was su<h a pleasure having Nassau County GOPChairmen Joseph G. Cairo Jr. greet the <rowd While getting al fired up fOf the November elections "t>ere we will elect Anthony D'Esposlto to rep,esent us in Washington D.C 
	Figure
	Facebook, Gabriel Boxer for State Senate (May 19, 2022), hltps://wvrw.lboxerforstalesenate/posts/pfbid02q2BRy25nYyL2KobG j6ai Ijtrx FbotJNtoZVEPr VhxJA7Vg4hgimM777oCiCypSxYI. 
	36 
	facebook.com/gabrie

	12 
	EXHIBITD
	37 

	Date 
	Date 
	Date 
	Corporate Donor 
	Amount 

	4/15/2022 
	4/15/2022 
	A. Montilli Plumbing and Heating Corp. 
	$1,500.00 

	4/15/2022 
	4/15/2022 
	Andrew Barwicki, Inc. 
	$1,000.00 

	4/15/2022 
	4/15/2022 
	Artkev Corp. 
	$750.00 

	4/15/2022 
	4/15/2022 
	Jjda Propane, Inc. 
	$5,000.00 

	4/15/2022 
	4/15/2022 
	Lechler Electric, Inc. 
	$150.00 

	4/15/2022 
	4/15/2022 
	Lobster Bar Inc. 
	$150.00 

	4/15/2022 
	4/15/2022 
	Lucchesi Engineering, P.C 
	$150.00 

	4/15/2022 
	4/15/2022 
	PJP Tavern Corp. 
	$1,650.00 

	4/15/2022 
	4/15/2022 
	Rocco's Catering Inc. 
	$150.00 

	4/15/2022 
	4/15/2022 
	Stasi Brothers Asphalt Corp. 
	$1,500.00 

	4/15/2022 
	4/15/2022 
	Valente Contracting Corp. 
	$1,000.00 

	5/19/2022 
	5/19/2022 
	1016 West Beech Rest Corp. 
	$150.00 

	5/19/2022 
	5/19/2022 
	Armecon Inc. 
	$150.00 

	5/19/2022 
	5/19/2022 
	Bridgeview Banquet Corp. 
	$1,500.00 

	5/19/2022 
	5/19/2022 
	Doris The Florist Inc. 
	$150.00 

	5/19/2022 
	5/19/2022 
	Duck Fat Inc. 
	$2,500.00 

	5/19/2022 
	5/19/2022 
	E & T Bar & Grill Corp. 
	$150.00 

	5/19/2022 
	5/19/2022 
	EJP Rest. Corp. 
	$150.00 

	5/19/2022 
	5/19/2022 
	Graphic Fabrications Inc. 
	$300.00 

	5/19/2022 
	5/19/2022 
	Ironclad Investigation, Inc. 
	$750.00 

	5/19/2022 
	5/19/2022 
	JFF Electric 
	$525.00 

	5/19/2022 
	5/19/2022 
	Lambrou & Sons Seafood Rest 
	$1,500.00 

	5/19/2022 
	5/19/2022 
	Lucchesi Engineering, P.C. 
	$200.00 

	5/19/2022 
	5/19/2022 
	NY Contracting Realty Corn. 
	$300.00 

	5/19/2022 
	5/19/2022 
	Scotty's Fishing Station, Inc. 
	$1,800.00 

	5/19/2022 
	5/19/2022 
	Sutton Place 
	$1,400.00 

	5/19/2022 
	5/19/2022 
	Top Key Court Reoortina:, Inc. 
	$150.00 

	5/27/2022 
	5/27/2022 
	Ny Standard Home Inspection Consultants 
	$585.00 

	5/27/2022 
	5/27/2022 
	TheMJTeam 
	$375.00 

	5/13/2022 
	5/13/2022 
	150 Food Center Corp. 
	$150.00 

	5/13/2022 
	5/13/2022 
	All Island Marine Corp. 
	$150.00 

	5/13/2022 
	5/13/2022 
	Christopher T. Jordan Funeral Home Inc. 
	$3,000.00 

	5/13/2022 
	5/13/2022 
	Classic Beverage 
	$200.00 

	5/13/2022 
	5/13/2022 
	Fenisia Garage Corp. 
	$900.00 

	5/13/2022 
	5/13/2022 
	FX The Source Inc. 
	$300.00 

	5/13/2022 
	5/13/2022 
	H2M Architects 
	$1,650.00 


	Citizens for D'Esposito, N.Y. State Bd. ofElections, March 28, 2023). 
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	https://publicreporting.elections.ny.gov/CandidateCommitteeDisclosure/CandidateCommilteeDisclosure (last visited 
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	5/13/2022 
	5/13/2022 
	5/13/2022 
	Heavenly Coffee, Inc. 
	$5,000.00 $1,500.00 

	5/13/2022 
	5/13/2022 
	National Rink Management 

	5/13/2022 
	5/13/2022 
	Sahaj Food, Inc. 
	$200.00 

	5/13/2022 
	5/13/2022 
	Shriji Beverage Inc. 
	$200.00 

	5/13/2022 
	5/13/2022 
	Smooth Edge Collision Corp. 
	$150.00 

	5/13/2022 
	5/13/2022 
	Squad Security, Inc. 
	$5,000.00 $375.00

	5/13/2022 
	5/13/2022 
	Tonys Decorating 

	TOTAL 
	TOTAL 
	$44,410.00 
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	FEDERAL ELECTION COMMISSION 
	WASHINGTON, D.C. 20463 
	Figure
	April 20, 2023 
	VIA EMAIL 
	VIA EMAIL 

	tcdatwyler@gmail.com 
	tcdatwyler@gmail.com 
	tcdatwyler@gmail.com 


	Anthony D’Esposito PO Box 188 Island Park, NY 1155 
	RE:  MUR 8128 
	Dear Mr. D’Esposito: 
	The Federal Election Commission (FEC) received a complaint that indicates you may have violated the Federal Election Campaign Act of 1971, as amended (the “Act”).  A copy of the complaint is enclosed.  We have numbered this matter MUR 8128.  Please refer to this number in all future correspondence. 
	The Act affords you the opportunity to demonstrate in writing that no action should be taken against you in this matter.  If you wish to file a response, you may submit any factual or legal materials that you believe are relevant to the Commission’s consideration of this matter. Where appropriate, statements should be submitted under oath by persons with relevant knowledge.  Your response, which should be addressed to the General Counsel’s Office, must be submitted within 15 days of receipt of this letter. 
	This matter will remain confidential in accordance with 52 U.S.C. § 30109(a)(4)(B) and § 30109(a)(12)(A) unless you notify the Commission in writing that you wish the matter to be made public.  Please be advised that, although the Commission cannot disclose information regarding an investigation to the public, it may share any information you provide with other law enforcement agencies, including the Department of Justice.While the matter remains open, it will remain confidential as set forth above.  After 
	1 
	https://fec.gov/resources/cms-content/documents/notice2016-06.pdf
	https://fec.gov/resources/cms-content/documents/notice2016-06.pdf


	If you intend to be represented by counsel in this matter, please advise the Commission by completing the enclosed form stating the name, address, and telephone number of such counsel, and authorizing such counsel to receive any notifications and other communications from the Commission.  Please note that you have a legal obligation to preserve all documents, records, and materials relating to the subject matter of the complaint until such time as you are notified that the Commission has closed its file in 
	The Commission has the statutory authority to refer knowing and willful violations of the Act to the Department of Justice for potential criminal prosecution, 52 U.S.C. § 30109(a)(5)(C), and to report information regarding violations of law not within its jurisdiction to appropriate law enforcement authorities. Id. § 30107(a)(9). 
	Any correspondence sent to the Commission, such as a response, must be addressed to one of the following (note, if submitting via email this Office will provide an electronic receipt 
	by email): 
	by email): 
	by email): 

	Mail 
	Mail 
	OR 
	Email 

	Federal Election Commission Office of Complaints Examination   & Legal Administration Attn:  Christal Dennis, Paralegal 1050 First Street, NE Washington, DC 20463 
	Federal Election Commission Office of Complaints Examination   & Legal Administration Attn:  Christal Dennis, Paralegal 1050 First Street, NE Washington, DC 20463 
	cela@fec.gov 


	As indicated in the FEC’s Notice found at , the office’s mailroom is open on a limited basis and, therefore, processing paper correspondence may be delayed.  Accordingly, we strongly encourage you to file responses and additional correspondence via email. 
	content/documents/status-of-fec-operations.pdf
	https://www.fec.gov/resources/cms
	-


	             If you have any questions, please contact Christal Dennis at (202) 694-1519.  For your information, we have enclosed a brief description of the Commission’s procedures for handling complaints. 
	Sincerely, 
	Figure
	Roy Q. Luckett Acting Assistant General Counsel Complaints Examination & Legal Administration 
	Figure
	FEDERAL ELECTION COMMISSION 
	WASHINGTON, D.C. 20463 
	Figure
	April 20, 2023 
	VIA EMAIL 
	VIA EMAIL 

	tcdatwyler@gmail.com 
	tcdatwyler@gmail.com 
	tcdatwyler@gmail.com 


	Claudia Armendinger, Treasurer D’Esposito for New York PO Box 188 Island Park, NY 11558 
	RE:  MUR 8128 
	Dear Ms. Armendinger: 
	The Federal Election Commission (FEC) received a complaint that indicates D’Esposito for New York and you in your official capacity as treasurer may have violated the Federal Election Campaign Act of 1971, as amended (the “Act”).  A copy of the complaint is enclosed.  We have numbered this matter MUR 8128.  Please refer to this number in all future correspondence. 
	The Act affords you the opportunity to demonstrate in writing that no action should be taken against D’Esposito for New York and you in your official capacity as treasurer in this matter. If you wish to file a response, you may submit any factual or legal materials that you believe are relevant to the Commission’s consideration of this matter.  Where appropriate, statements should be submitted under oath by persons with relevant knowledge.  Your response, which should be addressed to the General Counsel’s O
	This matter will remain confidential in accordance with 52 U.S.C. § 30109(a)(4)(B) and § 30109(a)(12)(A) unless you notify the Commission in writing that you wish the matter to be made public.  Please be advised that, although the Commission cannot disclose information regarding an investigation to the public, it may share any information you provide with other law enforcement agencies, including the Department of Justice.While the matter remains open, it will remain confidential as set forth above.  After 
	1 
	https://fec.gov/resources/cms-content/documents/notice2016-06.pdf
	https://fec.gov/resources/cms-content/documents/notice2016-06.pdf


	If you intend to be represented by counsel in this matter, please advise the Commission by completing the enclosed form stating the name, address, and telephone number of such counsel, and authorizing such counsel to receive any notifications and other communications from the Commission. Please note that you have a legal obligation to preserve all documents, 
	The Commission has the statutory authority to refer knowing and willful violations of the Act to the Department of Justice for potential criminal prosecution, 52 U.S.C. § 30109(a)(5)(C), and to report information regarding violations of law not within its jurisdiction to appropriate law enforcement authorities. Id. § 30107(a)(9). 
	records, and materials relating to the subject matter of the complaint until such time as you are notified that the Commission has closed its file in this matter. See 18 U.S.C. § 1519. 
	Any correspondence sent to the Commission, such as a response, must be addressed to one of the following (note, if submitting via email this Office will provide an electronic receipt 
	by email): 
	by email): 
	by email): 

	Mail 
	Mail 
	OR 
	Email 

	Federal Election Commission Office of Complaints Examination & Legal Administration Attn:  Christal Dennis, Paralegal 1050 First Street, NE Washington, DC 20463 
	Federal Election Commission Office of Complaints Examination & Legal Administration Attn:  Christal Dennis, Paralegal 1050 First Street, NE Washington, DC 20463 
	cela@fec.gov 


	As indicated in the FEC’s Notice found at , the office’s mailroom is open on a limited basis and, therefore, processing paper correspondence may be delayed.  Accordingly, we strongly encourage you to file responses and additional correspondence via email.
	content/documents/status-of-fec-operations.pdf
	https://www.fec.gov/resources/cms
	-


	            If you have any questions, please contact Christal Dennis at (202) 694-1519.  For your information, we have enclosed a brief description of the Commission’s procedures for handling complaints. 
	Sincerely, 
	Roy Q. Luckett 
	Acting Assistant General Counsel Complaints Examination & Legal Administration 
	Figure
	FEDERAL ELECTION COMMISSION 
	WASHINGTON, D.C. 20463 
	Figure
	April 20, 2023 
	VIA EMAIL 
	VIA EMAIL 

	tcdatwyler@gmail.com 
	tcdatwyler@gmail.com 
	tcdatwyler@gmail.com 


	Claudia Armendinger, Treasurer Citizens for D’Esposito PO Box 188 Island Park, NY 11558 
	RE:  MUR 8128 
	Dear Ms. Armendinger: 
	The Federal Election Commission (FEC) received a complaint that indicates Citizens for D’Esposito and you in your official capacity as treasurer may have violated the Federal Election Campaign Act of 1971, as amended (the “Act”).  A copy of the complaint is enclosed.  We have numbered this matter MUR 8128.  Please refer to this number in all future correspondence. 
	The Act affords you the opportunity to demonstrate in writing that no action should be taken against Citizens for D’Esposito and you in your official capacity as treasurer in this matter. If you wish to file a response, you may submit any factual or legal materials that you believe are relevant to the Commission’s consideration of this matter. Where appropriate, statements should be submitted under oath by persons with relevant knowledge.  Your response, which should be addressed to the General Counsel’s Of
	This matter will remain confidential in accordance with 52 U.S.C. § 30109(a)(4)(B) and § 30109(a)(12)(A) unless you notify the Commission in writing that you wish the matter to be made public.  Please be advised that, although the Commission cannot disclose information regarding an investigation to the public, it may share any information you provide with other law enforcement agencies, including the Department of Justice.While the matter remains open, it will remain confidential as set forth above.  After 
	1 
	https://fec.gov/resources/cms-content/documents/notice2016-06.pdf
	https://fec.gov/resources/cms-content/documents/notice2016-06.pdf


	If you intend to be represented by counsel in this matter, please advise the Commission by completing the enclosed form stating the name, address, and telephone number of such counsel, and authorizing such counsel to receive any notifications and other communications from the Commission. Please note that you have a legal obligation to preserve all documents, 
	The Commission has the statutory authority to refer knowing and willful violations of the Act to the Department of Justice for potential criminal prosecution, 52 U.S.C. § 30109(a)(5)(C), and to report information regarding violations of law not within its jurisdiction to appropriate law enforcement authorities. Id. § 30107(a)(9). 
	records, and materials relating to the subject matter of the complaint until such time as you are notified that the Commission has closed its file in this matter. See 18 U.S.C. § 1519. 
	Any correspondence sent to the Commission, such as a response, must be addressed to one of the following (note, if submitting via email this Office will provide an electronic receipt 
	by email): 
	by email): 
	by email): 

	Mail 
	Mail 
	OR 
	Email 

	Federal Election Commission Office of Complaints Examination & Legal Administration Attn:  Christal Dennis, Paralegal 1050 First Street, NE Washington, DC 20463 
	Federal Election Commission Office of Complaints Examination & Legal Administration Attn:  Christal Dennis, Paralegal 1050 First Street, NE Washington, DC 20463 
	cela@fec.gov 


	As indicated in the FEC’s Notice found at , the office’s mailroom is open on a limited basis and, therefore, processing paper correspondence may be delayed.  Accordingly, we strongly encourage you to file responses and additional correspondence via email.
	content/documents/status-of-fec-operations.pdf
	https://www.fec.gov/resources/cms
	-


	            If you have any questions, please contact Christal Dennis at (202) 694-1519.  For your information, we have enclosed a brief description of the Commission’s procedures for handling complaints. 
	Sincerely, 
	Figure
	Roy Q. Luckett Acting Assistant General Counsel Complaints Examination & Legal Administration 
	Figure
	RECEIVED 
	By OGC-CELA at 6:39 pm, May 04, 2023 


	COMPASS 
	COMPASS 
	--LEGAL GROUP 
	--LEGAL GROUP 
	May 3, 2023 
	Via email at cela@fec.gov 
	Via email at cela@fec.gov 
	Via email at cela@fec.gov 

	Roy Q. Luckett Acting Assistant General Counsel Complaints Examination & Legal Administration Federal Election Commission 1050 First Street, NE Washington, DC 20463 
	Re: Extension Request -MUR 8128 
	Dear Mr. Luckett: 
	This firm represents Representative Anthony D'Esposito, D'Esposito for New York, and Claudia Armendinger in her official capacity as treasurer. This letter respectfully requests a 30day extension, or until June 5, 2023, to file a response on behalf of our clients in the above­referenced matter. This additional time is necessary for Respondents to review the allegations in the complaint and develop information necessary to respond thoroughly. 
	-

	We appreciate the Commission's consideration of this request. Please do not hesitate to contact us if you have any questions. 
	Sincerely, 
	Figure
	Derek H. Ross Senior Counsel Compass Legal Group 
	Counsel to Representative Anthony D 'Esposito, Citizensfor D 'Esposito, and Claudia Armendinger in her official capacity as treasurer 
	300 Independence Avenue, SE • Washington, DC 20003 
	(202) 937-2309 • 
	compasslegal.org 

	Figure
	FEDERAL ELECTION COMMISSION 1050 First Street, NE Washington, DC 20463 

	STATEMENT OF DESIGNATION OF COUNSEL 
	STATEMENT OF DESIGNATION OF COUNSEL 
	Provide one fonn for each Respondent/Witness 
	E-MAIL: AR/MUR/RR/P-MUR# 8128 
	cela@fec.gov 

	Name ofCounsel: Derek H. Ross
	---------------~-------------
	-

	Finn: Compass Legal Group Address: 300 Independence Ave SE Washington, DC 20003 
	Office#: 202-937-2309 Fax#: Mobile#: 
	Figure
	The above-named individual and/or finn is hereby designate notifications and other communicat 
	y counsel and is authorized to receive any 
	• s1on and to act on my behalf before the Commission. 
	Member ofCongress Title 
	-
	Esposito (Name -Please Print) 
	Hon. Anthony D'

	Hon. Anthony D'Esposito 
	RESPONDENT: 
	(Please print Committee Name/ Company Name/Individual Named in Notification Letter) 

	Mailing Address: contact through counsel (Please Print) 
	Home#: Mobile#: 
	Offic e #: ____________ Fax#: _____________ 
	E-mail: 
	This fonn relates to a Federal Election Commission matter that is subject to the confidentiality provisions of52 U.S.C. § 30 I 09(a)(l 2)(A). This section prohibits making public any notification or investigation conducted by the Federal Election Commission without the express written consent ofthe person under investigation. 
	Rev.2021 
	Figure
	FEDERAL ELECTION COMMISSION 1050 First Street, NE Washington, DC 20463 
	ST A TEMENT OF DESIGNATION OF COUNSEL 
	ST A TEMENT OF DESIGNATION OF COUNSEL 
	Provide one form for each Respondent/Witness 
	AR/MUR/RR/P-MUR# 8128 Name of Counsel: Derek H. Ross Firm: Compass Legal Group Address: 300 Independence Ave SE 
	E-MAIL: cela@fec.gov 

	Washington, DC 20003 
	Office#: 202-937-2309 Fax#: Mobile#: E-mail: 
	dross@compasslegal.org 

	The above-named individual and/or firm is hereby designated as my counsel and is authorized to receive any notifications and other communications from the Commission and to act on my behalf before the Commission. 
	Figure
	Figure
	Treasurer Title 
	Claudia Armendinger 
	(Name -Please Print) D'Esposito for New York and Claudia Armendinger in her official capacity 
	RESPONDENT: 
	(Please print Committee Name/ Company Name/Individual Named in Notification Letter) 
	(Please print Committee Name/ Company Name/Individual Named in Notification Letter) 
	(Please print Committee Name/ Company Name/Individual Named in Notification Letter) 

	Mailing Address: 
	Mailing Address: 
	contact through counsel 

	(Please Print) 
	(Please Print) 


	Home#: Mobile#: 
	Office#: Fax#: 
	E-mail:------------------------------------
	-

	This fom1 relates to a Federal Election Commission matter that is subject to the confidentiality provisions of 52 U.S.C.§30109(a)(l2)(A). This section prohibits making public any notification or investigation conducted by the Federal Election Commission without the express written consent of the person under investigation. 
	Rev. 2021 
	Figure
	FEDERAL ELECTION COMMISSION 
	WASHINGTON, D.C. 20463 
	May 4, 2023       
	Via Electronic Mail Only 
	Via Electronic Mail Only 

	dross@compasslegal.org 
	dross@compasslegal.org 
	dross@compasslegal.org 


	Derek H. Ross Compass Legal Group 300 Independence Avenue SE Washington, DC 20003 
	RE: MUR 8123         Anthony D’Esposito, D’Esposito for New York, and Claudia Armendinger , treasurer 
	Dear Mr. Ross: 
	This is in response to your client’s request for an extension to respond to the complaint filed in the above-mentioned matter we received on May 3, 2023.  After considering the circumstances in the matter, the Office of General Counsel has decided to grant the requested extension.  Accordingly, your client’s response is due on or before the close of business on June 5, 2023.  
	If you have any questions, please contact me at (202) 694-1519 or . 
	cela@fec.gov
	cela@fec.gov


	Sincerely, 
	Figure
	Christal Dennis, Paralegal Complaints Examination and Legal Administration 
	RECEIVED 
	By OGC-CELA at 6:03 pm, Jun 06, 2023 




	COMPASS 
	COMPASS 
	--LEGAL GROUP 
	--LEGAL GROUP 
	June 5, 2023 
	VIA EMAIL at cela@fec.gov 
	VIA EMAIL at cela@fec.gov 
	VIA EMAIL at cela@fec.gov 

	Wanda Brown Acting Assistant General Counsel Complaints Examination & Legal Administration Federal Election Commission 1050 First Street, NE 
	Washington, DC 20463 

	Re: MUR 8128: Response of Rep. Anthony D'Esposito et al. 
	Re: MUR 8128: Response of Rep. Anthony D'Esposito et al. 
	Dear Ms. Brown: 
	We represent Congressman Anthony D'Esposito, Citizens for D'Esposito (the "State Committee"), and D'Esposito for New York and Claudia Almendinger in her official capacity as treasurer (the "Federal Committee") ( collectively, the "Respondents"), and we write in response to your letter regarding the Complaint filed in the above-referenced matter. The Complaint alleges that Respondents violated the Federal Election Campaign Act of 1971, as amended (the "Act"), by transfening $1,000 from the State Committee to

	Factual Background. 
	Factual Background. 
	In 2016, Anthony D'Esposito was appointed to the Hempstead, NY Town Council. He was elected to a full te1m in 2017, fo1ming Citizens for D 'Esposito as his campaign committee. On March 16, 2023, D'Esposito announced his congressional candidacy and fo1med D'Esposito for New York. D'Esposito continued to serve on the Hempstead Town Council until 2023 when he resigned to be sworn in as a member ofthe United States House of Representatives. 
	300 Independence Avenue, SE • Washington, DC 20003 
	(202) 937-2309 • 
	compasslegal.org 

	Response of Rep. Anthony D’Esposito, et al. MUR 8128 Page 2 
	Discussion. 
	A. Contribution from State to Federal Committee 
	The Complaint first alleges that Respondents violated the Act by the State Committee making a $1,000 transfer to the Federal Committee. As the Complaint accurately explains, the Act and Commission regulations prohibit the transfer of funds or assets from a nonfederal campaign committee to the federal campaign committee of the same candidate. See 11 C.F.R. § 110.3(d). The Complaint misses the mark, however, because it conflates the definitions of a transfer and a contribution. The $1,000 disbursement here wa
	A review of the Act and Commission regulations makes clear that transfers and contributions are distinct activities and not interchangeable terms. For instance, an “Agent” under Commission regulations is, among other things, a person with express or implied authority “[t]o solicit, direct, or receive any contribution, donation, or transfer of funds….” Id. § 300.2(b)(1)(i) (emphasis added). Contributions and transfers of funds are reported separately on a committee’s periodic reports. See id. § 104.3(a). Ind
	Contributions from nonfederal committees to federal committees are permitted so long as the nonfederal committee has sufficient permissible funds on hand to make the contribution. See id. 
	§§ 100.5, 300.61. Here, the State Committee made a permissible $1,000 contribution to the Federal Committee within the limits of the Act, which was reported as a contribution, not a transfer, on the Federal Committee’s campaign finance report. A review of the State Committee’s state filings shows, and the Complaint contains no information to dispute, that the State Committee had sufficient permissible funds at the time the contribution was made. As a result, there is no violation of the Act, and the Commiss
	B. Permissible State Expenditures by the State Committee 
	The Complaint next alleges that the Respondents violated the Act by using the State Committee’s funds to support D’Esposito’s federal candidacy. This allegation appears to be supported solely on conclusory assumptions that 1) any disbursement made by the State Committee after D’Esposito became a federal candidate must have been for federal purposes, and 2) the State Committee reported a disbursement for a post office box in Washington, DC. The Complaint concludes, without citation to state law, that D’Espos
	Fatal to the complainant’s argument, “candidate” is a defined term under New York law, and 
	means: 
	an individual who seeks nomination for election, or election, to any public 
	office or party position to be voted for at a primary, general or special or 
	New York city community school district election,… whether or not the 
	New York city community school district election,… whether or not the 
	Response of Rep. Anthony D’Esposito, et al. MUR 8128 Page 3 

	public office or party position has been specifically identified at such time and whether or not such individual is nominated or elected, and, … an individual shall be deemed to seek nomination for election, or election, to an office or position, if he has (1) taken the action necessary to qualify himself for nomination for election, or election, or (2) received contributions or made expenditures, given his consent for any other person to receive contributions or make expenditures, with a view to bringing a
	It cannot be disputed that D’Esposito was a qualified candidate under New York law at all times until his resignation in 2023. Since D’Esposito’s election in 2017, the State Committee raised and spent thousands of dollars and filed continuous campaign finance reports with the state, all “with a view to bringing about his nomination for” reelection to the Town Council. That his election was three years away at the time these disbursements were made is of no consequence. Sitting U.S. Senators would be shocked
	The Complaint’s claim that the State Committee opened a post office box in Washington, DC is inaccurate. In actuality, the State Committee used the U.S. Postal Service’s (“USPS”) website to create an online post office box, and the receipt provided by USPS, which was then given to the State Committee’s treasurer for reporting, listed a Washington, DC address. A search of FEC periodic reports shows several committees not located in DC reporting similar addresses for the payment of their own online PO boxes. 
	As to the other alleged impermissible expenses such as phones, office rental, or mailings, the Complaint has failed to show any evidence that they were used for federal activity. Many of the expenses the Complaint questions were incurred well before D’Esposito became a federal candidate but, because of billing and payment cycles, were billed and paid weeks later. This is common for political committee reports. Moreover, D’Esposito remained a New York candidate and elected official until his resignation in 2
	Finally, there is no evidence to suggest that D’Esposito’s golf outing was to support his federal candidacy. The golf outing is an annual event that was planned well before D’Esposito’s federal candidacy. There is no information to suggest that he raised federal dollars at the event nor that the content of the event focused on promoting his federal candidacy. A single Facebook post from an unrelated third party making passing reference to D’Esposito’s federal candidacy is not enough to turn the annual golf 
	Response of Rep. Anthony D’Esposito, et al. MUR 8128 Page 4 
	C. State Committee’s Permissible Activity 
	Lastly, the Complaint alleges that Respondents violated the Act’s soft money prohibition by raising and spending soft dollars after D’Esposito became a federal candidate. As you know, the Act and Commission regulations prohibit a federal candidate or officeholder from raising or spending soft dollars. Id. §§ 300.61, 300.62. There is an exception, however, for federal candidates who are also state or local candidates. See id. § 300.63. Pursuant to the exception, the soft dollars prohibition does not apply to
	As discussed above, D’Esposito was a New York candidate until his resignation in 2023. The Complaint makes no attempt to dispute that other than the irrelevant statement that D’Esposito’s next election was “more than three years away.” New York’s definition of “candidate” is very broad, and the State Committees activity clearly caused D’Esposito to meet that definition. Accordingly, the Act’s soft money prohibition doesn’t apply. 
	Conclusion 
	Here, the Complaint contains no evidence to support its allegations and therefore cannot form the basis of a reason to believe finding. “[P]urely speculative charges, especially when accompanied by a direct refutation, do not form an adequate basis to find reason to believe that a violation of the [law] has occurred.” “[M]ere ‘official curiosity’ will not suffice as the basis for FEC investigations.” Accordingly, the Commission must find no reason to believe a violation occurred and close the file.  
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	The Complaint in this matter alleges that 2022 U.S. House candidate Anthony 
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	33 
	D’Esposito, D’Esposito for New York and Claudia Armendinger in her official capacity as 

	34 
	34 
	treasurer (the “Federal Committee”), and Citizens for D’Esposito (the “State Committee”) 

	35 
	35 
	(collectively, “Respondents”) violated the soft money prohibitions of the Federal Election 

	36 
	36 
	Campaign Act of 1971, as amended (the “Act”) and Commission regulations in several ways.  

	37 
	37 
	First, the Complaint alleges that D’Esposito and the Federal Committee accepted a prohibited 
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	1 $1,000 transfer from the State Committee.Second, it alleges that the State Committee made in2 3 D’Esposito’s federal campaign expenses.Finally, the Complaint alleges that the State 4 Committee received a minimum of $44,410 in corporate contributions after D’Esposito became a 5 6 prohibitions.7 The Respondents submitted a Joint Response that admits that the State Committee 8 transmitted $1,000 to the Federal Committee but claims that such a transmission was not a 9 prohibited transfer, but rather a contrib
	1 
	-
	kind contributions totaling $123,218.44 to the Federal Committee by paying for several of 
	2 
	federal candidate in apparent violation of 11 C.F.R. §§ 300.61-300.62 and the Act’s soft money 
	3 
	4

	10 nonfederal committees to federal committees are permitted so long as the nonfederal committee 11 has sufficient permissible funds to make the contribution, and that “the State Committee had 12 sufficient permissible funds at the time the contribution was made.”As to the allegations that 13 the State Committee paid for D’Esposito’s federal campaign expenses, the Response asserts that 14 D’Esposito remained a viable candidate for re-election to his town council position until his 15 resignation, and thus t
	5 
	6
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	1 soft money prohibition did not apply “to raising and spending relating [to] a federal candidate’s 2 own simultaneous state or local candidacy.”3 For the reasons set forth below, we recommend that the Commission dismiss as matter of 4 prosecutorial discretion the allegation that Respondents violated 52 U.S.C. § 30125(e)(1)(A) and 5 11 C.F.R. § 110.3(d) in connection with the State Committee’s $1,000 contribution to the 6 Federal Committee.  Given the flexibility in New York State law regarding the definiti
	7 
	8

	10 § 30125(e)(1)(A) and 11 C.F.R. §§ 110.3(d) and 300.61 by receiving and spending nonfederal 11 funds in connection with an election to nonfederal office.  Finally, for the same reasons, we 12 recommend that the Commission dismiss the allegation that the Federal Committee violated 52 13 14 corporate contributions from the State Committee in connection with an election to federal 15 office. 16 II. FACTUAL BACKGROUND 17 Anthony D’Esposito is the U.S. Representative for New York’s Fourth Congressional 18 Dist
	U.S.C. § 30125(e)(1)(A)-(B) and 11 C.F.R. §§ 300.61-.300.62 by receiving and spending 
	9 
	10

	. D’Esposito For New York, Statement of Organization (Mar. 26, 2022), . 
	times.com/interactive/2022/11/08/us/elections/results-new-york-us-house-district-4.html
	times.com/interactive/2022/11/08/us/elections/results-new-york-us-house-district-4.html

	10 
	/ 202203169493959764/202203169493959764.pdf
	https://docquery.fec.gov/pdf/764
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	1   Prior to serving in Congress, D’Esposito was a 2 member of the Hempstead, New York town council from 2016 to 2022, winning re-election in 3 2021.4 The Complaint alleges that D’Esposito and the Federal Committee violated 11 C.F.R. 5 The Complaint also alleges that the 6 Respondents violated 52 U.S.C. § 30125(e)(1)(A) and 11 C.F.R. §§ 110.3(d) and 300.61 because 7 it contends that the State Committee paid for the federal campaign’s expenses, and specifically 8 9 phones, volunteer expenses and mail service
	with Claudia Armendinger serving as treasurer.
	11
	12
	13
	  His now-terminated state campaign committee was Citizens for D’Esposito.
	14 
	§ 110.3(d) by accepting $1,000 from the State Committee.
	15 
	cites to the State Committee’s payment of $23,247.90 for print and online advertising, rent, cell 
	16 
	as well as a payment of $2,199.91 to a printing 

	10 The Complaint further alleges that the State Committee spent over 11 $ in connection with a golf fundraiser, which the Complaint contends was to benefit 12 In support of this allegation, the Complaint points to the fact 13 that D’Esposito had won re-election to his position on the Hempstead town council in 2021, and 14 because the next election was over three years away, D’Esposito could not credibly be 
	and fundraising vendor.
	17 
	97,850.63
	D’Esposito’s federal campaign.
	18 

	Id. 
	11 

	See About, CONGRESSMAN ANTHONY D’ESPOSITO, (last visited Feb. 8, 2024). 
	12 
	https://desposito.house.gov/about 
	https://desposito.house.gov/about 


	See About Anthony D’Esposito, D’ESPOSITO FOR CONGRESS, (last visited Feb. 8, 2024). 
	13 
	anthony 
	https://despositoforcongress.com/about
	-



	Candidate/Committee Disclosures Search, N.Y. STATE BD. OF ELECTIONS, (search “Citizens for D’Esposito”) (last visited Feb. 8, 2024). 
	14 
	. 
	https://publicreporting.elections
	ny.gov/CandidateCommitteeDisclosure/CandidateCommitteeDisclosure 


	Compl. at 1, 3-4; see also Candidate/Committee Disclosures Search, N.Y. STATE BD. OF ELECTIONS, (search “Citizens for D’Esposito,” then navigate to 2022 filings and select Amended 27-Day Post-Special Itemized State/Local Report (May 11, 2022)) (last visited Feb. 8, 2024) [hereinafter State Committee Amended 27-Day Report]. 
	15 
	https://publicreporting.elections.ny.gov/CandidateCommitteeDisclosure/CandidateCommitteeDisclosure 
	https://publicreporting.elections.ny.gov/CandidateCommitteeDisclosure/CandidateCommitteeDisclosure 


	Compl. at 3-4, 4-6; id., Ex. A-B. 
	16 

	See State Committee Amended 27-Day Report. 
	17 

	Compl. at 3-4, 4-6; id., Ex. C. 
	18 
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	1   Therefore, the Complaint concludes that the 2 aforementioned expenses must have been related to his federal   Finally, the 3 4 after D’Esposito became a federal candidate must have been related to his federal campaign, and 5 6 The Response, which was submitted on behalf of all the Respondents, admits that the 7 State Committee transmitted $1,000 to the Federal Committee but contends that the transmission 8 was a “contribution” and not a “transfer.”The Response states that “contributions from 9 nonfedera
	considered a viable local candidate.
	19
	campaign.
	20
	Complaint alleges that the State Committee’s receipt of $123,218.44 in corporate contributions 
	thus violated 52 U.S.C. § 30125(e)(1)(A)-(B) and 11 C.F.R. §§ 300.61, 300.62.
	21 
	22 

	10 has sufficient permissible funds on hand to make the contribution” and that State Committee 11 filings show that it had sufficient permissible funds to make the contribution at issue here.As 12 to the allegation that the State Committee paid for D’Esposito’s federal campaign expenses, the 13 Response asserts that, at all times relevant to the Complaint, D’Esposito was a viable local 14 candidate under New York state law.  Moreover, the Response asserts that the aforementioned 15 expenses were local elect
	23 
	24
	25

	Compl. at 2, 5. 
	19 

	Id. Id. at 6-7; State Committee Amended 27-Day Report, Ex. D. Resp. at 2. Id. Id. at 2-3. Id. 
	20 
	21 
	22 
	23 
	24 
	25 
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	1 receipt of contributions from corporate donors was permissible because D’Esposito was a dual 2 candidate as defined under the Act.3 III. LEGAL ANALYSIS 
	26 

	4 The Act and Commission regulations prohibit candidates, individuals holding Federal 5 office, agents of a candidate or an individual holding Federal office, or an entity directly or 6 indirectly established, financed, maintained, or controlled (“EFMC”) by or acting on behalf of 7 one or more candidates or individuals holding Federal office from “solicit[ing], receiv[ing], 8 direct[ing], transfer[ing], or spend[ing] funds in connection with an election for Federal office, 9 including funds for any Federal 
	10 prohibitions, and reporting requirements of this Act” and from “solicit[ing], receiv[ing], 11 direct[ing], transfer[ing], or spend[ing] funds in connection with” a nonfederal election unless 12 13 The Commission has determined that a state campaign committee of a federal candidate 14 15 However, a federal candidate is exempted from these prohibitions where “the solicitation, receipt 16 or spending of funds [is] by an individual . . . who is or was also a candidate for a State or local 17 office [and the 
	27
	the funds are subject to the Act’s amount limitations and source prohibitions.
	28 
	is, as a matter of law, EFMC’d by the federal candidate and is acting on the candidate’s behalf.
	29 

	Id. at 4. 
	26 

	52 U.S.C. § 30125(e)(1)(A); 11 C.F.R. § 300.61. 
	27 

	52 U.S.C. § 30125(e)(1)(B); 11 C.F.R. § 300.62. 
	28 

	See Factual & Legal Analysis (“F&LA”) at 8-9, MUR 7853 (Lance Harris, et al.); F&LA at 6, MUR 7337 (Debbie Lesko, et al.); F&LA at 9, MUR 7246 (Buddy Carter for Congress, et al.); F&LA at 4, MUR 6985 (Zeldin for Senate, et al.) (citing Advisory Opinion (“AO”) 2009-26 at 5 (Coulson), AO 2007-01 at 3 (McCaskill); F&LA at 9, MUR 6601 (Oelrich for Congress)). 
	29 
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	1 election for State or local office [and] the solicitation, receipt, or spending of funds is permitted 
	2 under State law and refers only to such State or local candidate . . . .”
	30 

	3 Transfers of funds or assets from a candidate’s campaign account for a nonfederal 
	4 
	election to his or her principal campaign committee for a federal election are also prohibited.
	31 

	5 Accordingly, a candidate’s state committee’s funds must be kept separate from her federal 
	6   The prohibition on transferring funds or assets applies broadly and 
	committee’s funds.
	32

	7 The 
	includes payment by the state committee for goods or services to the federal committee.
	33 

	8 Commission, however, permits the transfer of a nonfederal committee’s assets to the campaign 
	9 committee of a candidate for federal office if such transfer is conducted under current market 
	10 practices and at the usual  The provisions at 52 U.S.C. § 30125(e) and 
	 and normal charges.
	34

	11 11 C.F.R. § 110.3(d) are designed to prevent the use of funds that are outside the limitations and 
	12 prohibitions of the Act in federal elections, and to ensure that all funds used in federal elections 
	13 are 
	reported.
	35 

	52 U.S.C. § 30125(e)(2); see also 11 C.F.R. § 300.63. 
	30 

	11 C.F.R. § 110.3(d); see also Transfer of Funds from State to Federal Campaigns, 58 Fed. Reg. 3474, 3475 (Jan. 8, 1993).  Although not specifically referenced in the Complaint, 52 U.S.C. § 30125(l)(A) also appears to apply to this situation. See Gen. Counsel’s Rpt. (“GCR”) at 1, MUR 6340 (McDowell for Congress, et al.). 
	31 

	11 C.F.R. § 110.3(d). 
	32 

	F&LA at 5, MUR 6267 (Paton For Senate, et al.) (stating that candidate’s federal committee “effectively received prohibited transfer of funds in violation of [52 U.S.C. § 30125(e)] and 11 C.F.R. § 110.3(d) when the candidate’s state committee paid for expenses that were incurred in connection with his federal election”); F&LA at 12-16, MUR 5646 (Cohen for N.H.) (finding that candidate’s federal committee received prohibited transfer of funds when he used state campaign funds to pay for federal campaign expe
	33 

	See Transfer of Assets from State to Federal Campaigns, 58 Fed. Reg. 3474, 3475 (Jan. 8, 1993); Advisory Opinion 1992-19 (Mike Kreider for Congress Committee). When the state committee does not own the asset transferred, the federal committee must pay the usual and normal charge for use of the asset to the proper owner. See 11 C.F.R. § 100.52(d). 
	34 

	F&LA at 4, MUR 7109 (Portantino). 
	35 
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	1 A. The Commission Should Dismiss, Pursuant to Heckler, the Allegation That 2 Respondents Violated 52 U.S.C. § 30125(e)(1)(A) and 11 C.F.R. § 110.3(d) in 3 Connection with the State Committee’s $1,000 Contribution to the Federal 4 Committee 5 6 In the instant matter, the Response concedes and the committees’ disclosure reports 
	7   Respondents 8 acknowledge that “the Act and Commission regulations prohibit the transfer of funds or assets 9 from a nonfederal campaign committee to the federal campaign committee of the same 
	confirm that the Federal Committee accepted $1,000 from the State Committee.
	36

	10 candidate.”Nevertheless, Respondents contend that the deposit to the federal committee was 11 not a transfer of funds, and was instead a contribution by the state committee and thus 12 13 Respondents’ argument is unavailing for several reasons.  First, Respondents seek to 14 transform a prohibited action into a permitted one by simply relabeling the action, without 15 providing any authority in support of such a recharacterization.  Rather, the Commission has 16 previously found that such a provision of 
	37 
	permissible.
	38 
	their federal committee constitutes a transfer.
	39 

	36 
	36 
	36 
	Resp. at 2; see also State Committee Amended 27-Day Report. 

	37 
	37 
	Resp. at 2; see also 11 C.F.R. § 110.3(d). 

	38 
	38 
	Resp. at 2. 

	39 
	39 
	First GCR at 10-11 & Cert. ¶¶ 1-2, MUR 5406 (Friends of Dan Hynes, et al.) (reflecting unanimous 

	approval of recommendation to find reason to believe, send a letter of admonishment, and require disgorgement 
	approval of recommendation to find reason to believe, send a letter of admonishment, and require disgorgement 

	where state committee made $1,000 transfer to federal committee); First GCR at 10-11 & Cert. at ¶¶ 3 and 5, MUR 
	where state committee made $1,000 transfer to federal committee); First GCR at 10-11 & Cert. at ¶¶ 3 and 5, MUR 

	5304 (Friends of Dennis Cardoza, et al.) (reflecting unanimous approval of recommendation to find reason to 
	5304 (Friends of Dennis Cardoza, et al.) (reflecting unanimous approval of recommendation to find reason to 

	believe and send a letter of admonishment where state committee made $1,000 transfer to federal committee and 
	believe and send a letter of admonishment where state committee made $1,000 transfer to federal committee and 

	federal committee subsequently refunded the funds); First GCR at 18 & Cert. ¶ 4, MUR 5446 (Citizens for Welch, et 
	federal committee subsequently refunded the funds); First GCR at 18 & Cert. ¶ 4, MUR 5446 (Citizens for Welch, et 

	al.) (reflecting Commission’s unanimous approval of recommendation to find reason to believe and send a letter of 
	al.) (reflecting Commission’s unanimous approval of recommendation to find reason to believe and send a letter of 

	admonishment where state committee made two $1,000 transfers to federal committee but later issued a refund).  
	admonishment where state committee made two $1,000 transfers to federal committee but later issued a refund).  

	Cf., GCR at 1, 3 & Cert., MUR 6340 (McDowell for Congress, et al.) (reflecting Commission’s unanimous approval 
	Cf., GCR at 1, 3 & Cert., MUR 6340 (McDowell for Congress, et al.) (reflecting Commission’s unanimous approval 

	of a dismissal under the Enforcement Priority System where a state committee made a $1,000 transfer to federal 
	of a dismissal under the Enforcement Priority System where a state committee made a $1,000 transfer to federal 

	committee, reported it as a contribution, and federal committee acknowledged impermissible activity and took 
	committee, reported it as a contribution, and federal committee acknowledged impermissible activity and took 

	remedial action). 
	remedial action). 
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	1 Second, 11 C.F.R. § 110.3(d) was intended to address the exact action at issue here.2 According to the Commission’s Explanation and Justification regarding “Transfer of Funds 3 From State to Federal Campaigns,” this regulation was intended to prohibit “transfers of cash or 4 other assets from state campaign committees to federal campaign committees.”This 5 regulatory scheme was adopted because “[m]any states allow individuals to make contributions 6 to state candidates that would exceed FECA limits….[and]
	40 
	41 
	42

	10 more effectively prevent the indirect use of impermissible funds in federal elections.”11 Accordingly, there is sufficient information to find reason to believe that the Respondents 12 violated 52 U.S.C. § 30125(e)(1)(A) and 11 C.F.R. § 110.3(d) in connection with the State 13 Committee’s direct transfer of funds to the Federal Committee.  However, in light of the low 14 amount of the transfer, we recommend that the Commission instead dismiss the allegation as an 15 
	43 
	exercise of prosecutorial discretion.
	44 

	Respondents assert that contributions from nonfederal committees to federal committees are permissible “so long as [a] nonfederal committee has sufficient permissible funds to make the contribution.” Resp. at 2. Respondents cite 11 C.F.R. §§ 100.5 and 300.61 to support their contention. Id. 11 C.F.R. § 100.5 provides definitions of political committees, while 11 C.F.R. § 300.61 addresses soft money prohibitions; neither regulation supports Respondents’ assertion. 
	40 

	58 Fed. Reg. 3474, 3475 (Jan. 8, 1993). 
	41 

	Id. 
	42 

	Id. 
	43 

	See Heckler v. Chaney, 470 U.S. 821 (1985). See also, e.g., F&LA at 2, MUR 7367 (Anthony J. Brindisi, et al.) (dismissing matter involving two $1,000 contributions from a state campaign committee based on the de minimis amount in violation and issued a reminder letter); F&LA at 1-3, MUR 7338 (Rick for Congress, et al.) (dismissing matter involving $955 transfer from state committee to federal committee). 
	44 
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	1 2 3 4 5 
	1 2 3 4 5 
	B.  
	The Commission Should Dismiss, Pursuant to Heckler, the Allegation That the State and Federal Committees Violated 52 U.S.C. § 30125(e)(1)(A) and 11 C.F.R. §§ 110.3(d) and 300.61 by Receiving and Spending Nonfederal Funds in Connection with a Federal Election Because D’Esposito Was a Candidate for Local Office 

	6 
	6 
	The Complaint alleges that D’Esposito’s federal campaign received impermissible 

	7 
	7 
	contributions from his State Committee through the State Committee’s payments for alleged 

	8 
	8 
	federal campaign expenditures.  Specifically, the Complaint refers to D’Esposito’s State 

	9 
	9 
	Committee expenditures for, inter alia, “print and online advertising, rent, cell phones, volunteer 

	10 
	10 
	expenses and mail services.”45
	  The Complaint alleges that these expenditures must have been 

	11 
	11 
	related to D’Esposito’s federal campaign because he had recently been elected to his position on 

	12 
	12 
	the local town council, and the expenditures occurred at a time where the next town council 

	13 
	13 
	election was over three years away.46
	  The Complaint concludes that, during the relevant 

	14 
	14 
	timeframe, D’Esposito’s federal campaign was “his only active campaign.”47 

	15 
	15 
	If the State Committee’s expenditures were made in connection with D’Esposito’s federal 

	16 
	16 
	candidacy, the State Committee would have made, and Federal Committee would have received, 

	17 
	17 
	a prohibited in-kind contribution.48
	  However, 52 U.S.C. § 30125(e)(2) provides an exemption 

	TR
	45 46 47 
	Compl. at 3-5. Id. at 2, 5. Id. at 3. 

	TR
	48 See F&LA at 11, MUR 6447 (Steele for Maryland) (“[I]f State Committee funds were used to pay federal campaign expenses, the Federal Committee would have received prohibited in-kind contributions from the State Committee in violation of [52 U.S.C. § 30125(e)(1)(A)] and 11 C.F.R. § 110.3(d).”); F&LA at 3, MUR 6219 (Kuhl) (“[T]he Federal Committee received prohibited in-kind contributions from the State Committee, in violation of [52 U.S.C. § 30125(e)(1)(A)] and 11 C.F.R. § 110.3(d).”); F&LA at 5, MUR 6267 
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	1 “to the solicitation, receipt, or spending of funds by an individual . . . who is or was also a 
	2 candidate for State or local office solely in connection with such election for State or local office 
	3 if the solicitation, receipt, or spending of funds is permitted under State law and refers only to 
	4 State or local candidate . . . .”  The Commission has explained that the purpose of the “dual 
	49

	5 candidate” exception is “to provide an equitable basis for a Federal officeholder or candidate to 
	6 conduct his or her campaign for non-Federal office so that he or she is not financially 
	7 disadvantaged when competing with a non-Federal opponent who may raise and spend funds 
	8 without the same restrictions that section [30125(e)] imposes on Federal candidates and 
	9 officeholders.”Here, the applicable New York law defines a “candidate” as: 
	50 

	10 an individual who seeks nomination for election, or election, to any 11 public office or party position . . . whether or not the public office 12 or party position has been specifically identified at such time and 13 whether or not such an individual is nominated or elected, and, . . . 14 an individual shall be deemed to seek nomination for election, or 15 election, to an office or position, if he has (1) taken the action 16 necessary to qualify himself for nomination for election, or 17 election, or (2)
	51 

	23 Respondents assert that D’Esposito remained a “candidate under New York law at all 
	24 times until his resignation in 2023” and that “[s]ince D’Esposito’s election in 2017, the state 
	25 Committee raised and spent thousands of dollars and filed continuous campaign finance reports 
	26 with the state all ‘with a view to bringing about his nomination for’ reelection to the [t]own 
	52 U.S.C. § 30125(e)(2) (emphasis added). Advisory Opinion 2007-26 at 6 (Schock). N.Y. ELEC. LAW § 14-100(7) (McKinney 2023). 
	49 
	50 
	51 
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	1 [c]ouncil.”If those claims are accurate and the State Committee had been receiving 2 contributions and making expenditures in 2022 related to D’Esposito’s local election, then it 3 appears that he could qualify as a candidate under New York State law even though his next 4 election was more than three years away.  The Complaint’s bare allegations to the contrary, 5 i.e., that D’Esposito could not be considered a candidate because he had recently won re6 election, without additional support indicating that
	52 
	53
	-

	10 allegations.  Regarding the cell phone and volunteer expenses, as the Response notes, because 11 D’Esposito remained in his position with the town council until 2023, “it stands to reason that 12 the State Committee would continue to incur and pay its own operating and fundraising expenses 13 until [his] resignation.”It is entirely possible that the cell phone and volunteer expenses were 14 state expenses, as they appear consistent with the routine operating expenses of a state office; the 15 Complaint d
	54 

	Resp. at 3. 
	52 

	The Commission recently addressed a similar question on the application of the dual candidate exception but was equally divided over the recommendations. See Cert. (Aug. 11, 2023), MUR 8062 (Andrew Garbarino, et al.). There, a U.S. House candidate was similarly alleged to have used funds from his state committee to pay expenses for his federal committee.  First GCR at 10-14, MUR 8062.  The Office of General Counsel recommended that the Commission find a reason to believe Garbarino and the state committee vi
	53 

	The instant matter is factually distinguishable from Garbarino.  First, unlike this case, Garbarino did not claim to be a state/local candidate after he declared his federal candidacy. Id. at 7. Second, Garbarino was at the end of his term of office, so the state committee expenditures at issue could reasonably be interpreted to have been for the federal office. Id. at 10-11.  In the present case, D’Esposito had more time to spend state committee funds because his term was not due to end for another three y
	Resp. at 3. 
	54 
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	1 Similarly, there is no information that the advertising expenses referenced in the 2 Complaint were related to the federal campaign. The disbursements at issue appear to have been 3 paid to local publications and organizations, but there is no available information regarding their 4   The Complaint points to the purposes for those expenses listed on the State 5 Committee reports (i.e., print ads, journal ads, and online ads) but does not provide any further 6 details to refute Respondents’ claim that thes
	content.
	55
	purposes.
	56 

	10 candidacy.  However, the Complaint provides no information supporting the allegation that the 11 event was related to the federal campaign, other than pointing to a third-party Facebook post that 12 indirectly referenced D’Esposito’s federal   Respondents assert that there is “no 13 evidence to suggest . . . [the golf outing] raised [any] federal dollars . . . nor that the content of 14 the event focused on his federal candidacy;”this Office is not aware of any information 15 contradicting those statemen
	candidacy.
	57
	58 

	See Compl., Ex. A. (listing advertisements to LI Herald, 5Towns Jewish Times, Oceanside Kiwanis Club, 
	55 

	L.I.Federation of Labor, AFL-CIO, AOH Feis & Fest Committee, Jewish Home, The Inn, and The Jewish Home). 
	The Complaint also notes that D’Esposito used the same vendor (Minuteman Press) for services for the state committee and federal committee at different intervals. Compl. at 3, 5.  Specifically, the State Committee paid $services in August and November 2022. See State Committee Amended 27-Day Report; D’Esposito for New York, Amended 2022 Post-General Report at 132, 147 (July 20, 2023), ; D’Esposito for New York, Amended 2022 Pre-Primary Report at 42 (Nov. 11, 2022), .  As noted above, D’Esposito remained a v
	56 
	2,119.91
	 for fundraising purposes on April 30, 2022, while the federal committee paid $17,348.29 for printing 
	76897/202307209583976897.pdf
	https://docquery.fec.gov/pdf/897/2023072095839 

	https://docquery.fec.gov/pdf/346/202211119546754346/202211119546754346.pdf
	https://docquery.fec.gov/pdf/346/202211119546754346/202211119546754346.pdf


	Compl., Ex. D (reflecting post from May 2022 by another local candidate showing a photo from D’Esposito’s golf outing and stating that “we will elect Anthony D’Esposito to represent us in Washington, D.C.”). 
	57 

	Resp. at 3. 
	58 
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	1 
	1 
	unsupported is reinforced by the fact that the golf outing was an annual event and appears to 

	2 
	2 
	have been planned well before D'Esposito declared his federal candidacy. 59 

	3 
	3 
	The office rental and post office ("P.O.") box expenses present a more ambiguous 

	4 
	4 
	picture. Regarding the office rental expenses, both the State and Federal Committees appear to 

	5 
	5 
	have used the same office address. 60 As demonstrated in the cha1t below, the State and Federal 

	6 
	6 
	Committees' disclosure repo1ts reveal that each committee made office rent payments separately 

	7 
	7 
	and at different intervals: 


	Table
	TR
	Federal Committee61 
	State Committee62 

	Date 
	Date 
	Amount 
	Amount 

	March '22 
	March '22 
	$0 
	$0 

	April '22 
	April '22 
	$0 
	$0 

	Mav'22 
	Mav'22 
	$0 
	$0 

	June'22 
	June'22 
	$0 
	$0 

	July '22 
	July '22 
	$0 
	$0 

	Aug. '22 
	Aug. '22 
	$3,500 
	$5,000 

	Sept. '22 
	Sept. '22 
	$0 
	$0 

	Oct. '22 
	Oct. '22 
	$0 
	$1,250 


	See Anthony D'Esposito, 2021 Councilman D'Esposito Golf Classic, FACEBOOK / events/226763059173377/ (last visited Feb. 8, 2024) (advertising a similar golf event held by D'Esposito in May 2021). 
	59 
	https://facebook.com

	See, e.g., D'Esposito for New York, Amended 2022 Year-End Repo1t (July 20, . gov/pdf/078/202307209583977078/202307209583977078.pdf (reflecting address ofP.O. box 188, Island Park, NY 11558); Citizens for D'Esposito Itemized Original Disclosure, "Citizens for D' Esposito," then navigate to 2022 32-Day Pre-General Repo1t, 2022 11-Day Pre-General Repo1t, 2022 27-Day Post-General Report, and 2023 January Periodic Itemized Original State/Local Repo1t and search "rent" in each) (last visited Feb. 8, 2024) . 
	60 
	2023), https://docguery.fec
	https:/ /publicrepo1ting. elections.ny. gov/CandidateCommitteeDisclosure/CandidateCormnitteeDisclosure ( search 

	See D'Esposito for New York, Amended 2022 October Quaitedy Repo1t (Dec. 11, 2022), for New York, Amended 2022 Year­D'Esposito for New York, Amended 2023 April Qua1terly Report (July 20, 2023), 202307209583977127/202307209583977127.pdf. 
	61 
	https://docgue1y 
	fec.gov/pdf/550/202212119557531550/202212119557531550.pdf; D'Esposito 
	End Repo1t (July 20, 2023), https://docguery.fec.gov/pdf/078/202307209583977078/202307209583977078.pdf; 
	https://docgue1yfec.gov/pdf/127/ 

	See Candidate/Committee Disclosures Search, N.Y. STA1E BD. OF ELECTIONS. posito,'' then navigate to 2022 32-Day Pre-General Repo1t, 2022 11-Day Pre-General Report, 2022 27-Day Post-General Repo1t, and 2023 Januaiy Periodic Itemized Original State/Local Repo1t and seai·ch "rent" in each) (last visited Feb. 8, 2024). 
	62 
	, https://publicrepo1ting
	elections.ny.gov/CandidateCommitteeDisclosure/CandidateCommitteeDisclosure (seai·ch "Citizens for D'Es
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	Nov. '22 
	Nov. '22 
	Nov. '22 
	$0 
	$1.250 

	Dec. '22 
	Dec. '22 
	$1.500 
	$1.250 

	Jan. '23 
	Jan. '23 
	$0 
	$0 

	Feb. '23 
	Feb. '23 
	$0 
	$0 

	March '23 
	March '23 
	$4,500 
	$0 

	TOTAL 
	TOTAL 
	$9,500 
	$8,750 


	1 
	1 
	1 
	Neither the Response nor the Complaint provide any infonnation regarding the committees' 

	2 
	2 
	respective office lease agreements, including the beginning and end dates and the amounts owed. 

	3 
	3 
	It is also not clear why the Federal Committee did not disclose any office rental payments until 

	4 
	4 
	August 2022 when D'Esposito declared his federal candidacy in March of that year, or why the 

	5 
	5 
	State Committee made a payment in August 2022 that was larger than its other payments. 

	6 
	6 
	However, as Respondents note, D'Esposito was still an elected officeholder during the time 

	7 
	7 
	period in question and therefore, the State Committee still likely had operating expenses, such as 

	8 
	8 
	office rent. 
	Without more info1mation, the Complaint's unsubstantiated allegation is insufficient 

	9 
	9 
	to rebut Respondents' asse1tion that the State Committee's payments for office rent expenses 

	10 
	10 
	were related to D'Esposito's local candidacy. 

	11 
	11 
	Finally, regarding the P.O. box expenditures, the Complaint notes that the State 

	12 
	12 
	Committee paid for a P.O. box that listed a Washington, D.C. address and asse1t s that even if 

	13 
	13 
	D'Esposito was mnning for local office in New York, there is no reasonable explanation for such 

	14 
	14 
	an expenditure unless it was in connection with his federal candidacy. 63 
	Respondents do not 

	15 
	15 
	deny that the State Committee purchased a P.O. box, but claim that it was not located in 

	16 
	16 
	Washington, D.C.64 
	Rather, the Response explains that it was the online receipt provided 

	17 
	17 
	through the U.S. Postal Se1v ice website that listed a Washington, D.C. address, and that address 


	63 
	Compl. at 5. 
	64 
	Resp. at 3. 
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	1 It further notes that 
	was subsequently listed on the State Committee’s disclosure report.
	65 

	2 disclosure reports filed with the Commission show “several committees not located in DC 
	3 reporting similar addresses for the payment of their own online PO boxes.”Here, the 
	66 

	4 Complaint’s unsupported allegation is insufficient to refute Respondents’ assertion,, and thus 
	5 does not support a reasonable inference that the mailbox was obtained in furtherance of 
	6 D’Esposito’s federal candidacy.  Moreover, even if the Complaint’s allegation were true, the 
	7 amount of the payment for the P.O. box cited in the Complaint was de minimis ($258).  Given 
	67

	8 the small amount at issue, it appears that any further investigation into this matter would not be a 
	9 prudent use of Commission resources.  Accordingly, we recommend that the Commission 
	10 dismiss this allegation as a matter of prosecutorial discretion. 
	11 C. The Commission Should Dismiss the Allegation that Respondents Violated 12 the Soft Money Provisions of 52 U.S.C. § 30125(e)(1)(A)-(B) and 11 C.F.R. 13 §§ 14 Spending of Nonfederal Funds 
	300.61-300.62 in Connection with the State Committee’s Receipt and 

	15 The Complaint alleges that the State Committee accepted at least $44,410 in 
	16 contributions from corporations after D’Esposito declared his federal candidacy, which 
	Id. 
	65 

	Id.  The address listed on the State Committee’s disclosure reports is 900 Brentwood Rd, Washington, DC 20066, which is listed as “Washington Main Office” on the USPS website. Find USPS Locations:  Washington Main Office, USPS, (last visited Feb. 8, 2024). A search of committee reports on the Commission’s website reveals other candidate committees listing a Washington, D.C. address in connection with payments to USPS for P.O. box rentals, and hundreds of other committees list D.C. USPS addresses in connecti
	66 
	https://tools.usps.com/find-location.htm?location=1386523 
	https://tools.usps.com/find-location.htm?location=1386523 


	(last visited Feb. 8, 2024) (reflecting disbursements by House and Senate committees to recipients located in Washington, D.C., with a description of “PO Box”); FEC Disbursements:  Filtered Results, FEC.GOV, (last visited Feb. 8, 2024) (reflecting disbursements by House and Senate committees to recipients located in Washington, D.C., with a recipient name including “USPS”). 
	& recipient_state=DC&disbursement_description=PO+Box&spender_committee_type=S&spender_committee_type= H 
	https://www.fec.gov/data/disbursements/?data_type=processed&recipient_name=usps&recipient_city=washington

	. fec.gov/data/disbursements/?data_type=processed&recipient_name=usps&recipient_city=Washington&recipient_st ate=DC&spender_committee_type=S&spender_committee_type=H 
	https://www
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	1 constitutes the impermissible receipt of soft money in violation of the Act and Commission 2 The Act states that an entity EFMC’d by a federal candidate or federal 3 officeholder is prohibited from “receiv[ing] . . . funds in connection with any election other than 4 an election to Federal office” unless the funds are subject to the limitations and source 5 prohibitions of the Act.  As discussed above, the “dual candidate” exception appears to apply 6 here.As a federal candidate, D’Esposito EFMC’d the Sta
	regulations.
	68 
	69
	70 

	10 connection with such election for State or local office.”  Thus, a simultaneous state candidate 11 and federal candidate may spend otherwise impermissible funds in connection with his or her 12 own state election in accordance with this “dual candidate” 13 Here, Respondents maintain that D’Esposito remained a viable local candidate during the 14   As established above, New 
	71
	exception.
	72 
	relevant timeframe, even after he declared his federal candidacy.
	73

	Compl. at 6; id., Ex. D. 
	68 

	52 U.S.C. § 30125(e)(1)(B). The Commission has enforced this prohibition against entities EFMC’d by federal candidates, including against a state committee of a federal candidate/officeholder. See F&LA at 5, MUR 6985 (Apr. 11, 2017) (Zeldin for Senate, et al.) (reason to believe where state campaign committee of federal candidate/officeholder accepted corporate contributions after individual became a federal candidate and was no longer a state candidate); see also F&LA at 7, MUR 6957 (Isadore Hall III, et a
	69 

	Supra Part III. B. 
	70 

	See 52 U.S.C. § 30125(e)(2); see also 11 CF.R. 300.63. 
	71 

	See 52 U.S.C. § 30125(e)(2); see also 11 CF.R. 300.63; see also Advisory Opinion 2005-02 at 2, 4 (Corzine); Advisory Opinion 2003-32 at 5 (Tenenbaum). 
	72 

	Resp. at 3. 
	73 
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	1 York state law and relevant statutory authority support Respondents’ claim.  Accordingly, 
	2 because D’Esposito was a “dual candidate” and met the requisite criteria, he did not violate the 
	3   Therefore, we recommend that the Commission dismiss the 
	Act’s soft money prohibitions.
	74

	4 allegation that D’Esposito and the State Committee violated the provisions of 52 U.S.C. 
	5 
	§ 30125(A)-(B) or 11 C.F.R. §§ 300.61-.62. 

	6 IV. RECOMMENDATIONS 7 
	8 1. Dismiss the allegation that Anthony D’Esposito, D’Esposito for New York and 
	9 Claudia Armendinger in her official capacity as treasurer, and Citizens for 10 D’Esposito violated 52 U.S.C. § 30125(e)(1)(A) and 11 C.F.R. § 110.3(d) in 11 connection with the Citizens for D’Esposito’s $1,000 transfer to D’Esposito for 12 New York; 13 
	14 
	14 
	14 
	2. Dismiss the allegation that Citizens for D’Esposito spent, and D’Esposito for New 15 York and Claudia Armendinger in her official capacity as treasurer received, 16 nonfederal funds in connection with an election for federal office, in violation of 17 52 U.S.C. § 30125(e)(1)(A) and 11 C.F.R. §§ 110.3(d) and 300.61; 18 

	19 
	19 
	3. Dismiss the allegation that Anthony D’Esposito and Citizens for D’Esposito 20 violated the soft money provisions of 52 U.S.C. § 30125(e)(1)(A)-(B) and 11 21 C.F.R. §§ 22 spending of nonfederal funds; 23 
	300.61-.62 in connection with the State Committee’s receipt and 


	24 
	24 
	4. Approve the attached Factual and Legal Analysis; and  


	74 
	See, e.g., F&LA at 12, MUR 6820 (Buddy Carter for Congress). 
	________________________ Adrienne C. Baranowicz Deputy Associate General Counsel for Enforcement ________________________ Ana J. Pea-Wallace Assistant General Counsel _________________________ Isaac R. Campbell 
	MUR 8128 (Anthony D’Esposito, et al.) First General Counsel’s Report Page 19 of 19 
	MUR 8128 (Anthony D’Esposito, et al.) First General Counsel’s Report Page 19 of 19 
	MUR 8128 (Anthony D’Esposito, et al.) First General Counsel’s Report Page 19 of 19 

	1 2 3 4 
	1 2 3 4 
	5. 
	Close the file effective 30 days from the date of certification of this vote (or on the next business day after the 30th day, if the 30th day falls on a weekend or holiday). 

	6 7 8 9 11 12 13 14 16 17 
	6 7 8 9 11 12 13 14 16 17 
	04/22/24________________ Date 
	Lisa J. Stevenson Acting General Counsel Charles Kitcher Associate General Counsel for Enforcement 
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	21 22 23 24 
	21 22 23 24 

	26 27 28 29 
	26 27 28 29 
	Attorney 
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	BEFORE THE FEDERAL ELECTION COMMISSION 
	In the Matter of ) 
	) MUR 8128 
	D'Esposito for New York and Claudia ) 
	Armendinger in her official capacity as ) 
	treasurer; Citizens for D'Esposito ) 
	(terminated); Anthony D'Esposito ) 
	(Resubmission) 
	CERTIFICATION 
	CERTIFICATION 

	I, Vicktoria J. Allen, recording secretary for the Federal Election Commission executive 
	session on May 14, 2024, do hereby certify that the Commission decided by a vote of 5-0 to take 
	the following actions in MUR 8128: 
	1. 
	1. 
	1. 
	Dismiss the allegation that Anthony D’Esposito, D’Esposito for New York and Claudia Armendinger in her official capacity as treasurer, and Citizens for D’Esposito violated 52 U.S.C. § 30125(e)(1)(A) and 11 C.F.R. § 110.3(d) in connection with the Citizens for D’Esposito’s $1,000 transfer to D’Esposito for New York.  

	2. 
	2. 
	Dismiss the allegation that Citizens for D’Esposito spent, and D’Esposito for New York and Claudia Armendinger in her official capacity as treasurer received, nonfederal funds in connection with an election for federal office, in violation of 52 U.S.C. § 30125(e)(1)(A) and 11 C.F.R. §§ 110.3(d) and 300.61. 

	3. 
	3. 
	3. 
	Dismiss the allegation that Anthony D’Esposito and Citizens for D’Esposito violated the soft money provisions of 52 U.S.C. § 30125(e)(1)(A)-(B) and 11 

	C.F.R.spending of nonfederal funds.  
	 §§ 300.61-.62 in connection with the State Committee’s receipt and 


	4. 
	4. 
	4. 
	Approve the attached Factual and Legal Analysis, as recommended in the First General Counsel’s Report dated April 22, 2024, subject to the edits as last circulated by Chairman Cooksey’s Office on Friday, May 10, 2024 at 1:07 p.m. 

	5. 
	5. 
	5. 
	Close the file effective 30 days from the date of certification of this vote (or on the next business day after the 30th day, if the 30th day falls on a weekend or holiday).  
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	Vicktoria J Allen 
	Vicktoria J Allen 
	Date:  13:51:26 -04'00' 
	2024.05.17

	Vicktoria J. Allen Deputy Secretary of the Commission 
	Figure
	FEDERAL ELECTION COMMISSION 
	WASHINGTON, D.C. 
	June 17, 2024 REQUESTED 
	VIA EMAIL AND UPS-SIGNATURE 

	Tiffany Muller End Citizens United 100 M Street, SE Washington, D.C. 20003 
	brian@endcitizensunited.org 
	brian@endcitizensunited.org 


	RE: MUR 8128 Anthony D’Esposito, et al. Dear Ms. Muller: 
	The Federal Election Commission reviewed the allegations in your complaint dated April 11, 2023, concerning Anthony D’Esposito, D’Esposito for New York and Claudia Armendinger in her official capacity as treasurer (“D’Esposito for New York”), and Citizens for D’Esposito. On May 14, 2024, on the basis of the information provided in your complaint and information provided by the respondents, the Commission voted to dismiss: (1) the allegation that Anthony D’Esposito, D’Esposito for New York, and Citizens for 
	300.61-.62

	Documents related to the case will be placed on the public record today. See Disclosure of Certain Documents in Enforcement and Other Matters, 81 Fed. Reg. 50,702 (Aug. 2, 2016). Any applicable Factual and Legal Analyses or Statements of Reasons available at the time of this letter’s transmittal are enclosed. 
	The Federal Election Campaign Act of 1971, as amended, allows a complainant to seek 
	judicial review of the Commission’s dismissal of this action within 60 days of the dismissal, 
	MUR 8128 (Anthony D’Esposito, et al.) Page 2 of 2 
	which became effective today. See 52 U.S.C. § 30109(a)(8). If you have any questions, please contact Issac Campbell, the attorney assigned to this matter, at (202) 694-1650. 
	Sincerely, 
	Lisa J. Stevenson Acting General Counsel 
	Figure
	BY: Ana J. Pe-Wallace Assistant General Counsel 
	BY: Ana J. Pe-Wallace Assistant General Counsel 
	1 FEDERAL ELECTION COMMISSION 2 3 FACTUAL AND LEGAL ANALYSIS 4 5 RESPONDENTS: Anthony D’Esposito MUR 8128 6 D’Esposito for New York and Claudia Armendinger 7 in her official capacity as treasurer 8 Citizens for D’Esposito (terminated) 9 

	10 11 I. INTRODUCTION 12 13 The Complaint in this matter alleges that 2022 U.S. House candidate Anthony 
	14 D’Esposito, D’Esposito for New York and Claudia Armendinger in her official capacity as 15 treasurer (the “Federal Committee”), and Citizens for D’Esposito (the “State Committee”) 16 (collectively, “Respondents”) violated the soft money prohibitions of the Federal Election 17 Campaign Act of 1971, as amended (the “Act”) and Commission regulations in several ways.  18 First, the Complaint alleges that D’Esposito and the Federal Committee accepted a prohibited 19 $1,000 transfer from the State Committee.Se
	1 
	-
	123,218.44 
	2 
	300.61-300.62 
	3 

	1 
	1 
	1 
	Compl. at 1, 3 (Apr. 18, 2023). 

	2 
	2 
	Id. at 1, 3-4, Exs. A-C. 

	3 
	3 
	Id. at 1-2, 6-7, Ex. D. 
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	1 prohibited transfer, but rather a contribution.Respondents assert that contributions from 2 nonfederal committees to federal committees are permitted so long as the nonfederal committee 3 has sufficient permissible funds to make the contribution, and that “the State Committee had 4 sufficient permissible funds at the time the contribution was made.”As to the allegations that 5 the State Committee paid for D’Esposito’s federal campaign expenses, the Response asserts that 6D’Esposito remained a viable candi
	4 
	5 
	6 

	10 soft money prohibition did not apply “to raising and spending relating [to] a federal candidate’s 11 own simultaneous state or local candidacy.”12 For the reasons set forth below, the Commission dismisses as a matter of prosecutorial 13 discretion the allegation that Respondents violated 52 U.S.C. § 30125(e)(1)(A) and 11 C.F.R. 14 § 110.3(d) in connection with the State Committee’s $1,000 contribution to the Federal 15 Committee.Given the flexibility in New York State law regarding the definition of a ca
	7 
	8 

	4 
	4 
	4 
	Resp. at 2 (June 6, 2023). 

	5 
	5 
	Id. 

	6 
	6 
	Id. at 2-3. 

	7 
	7 
	Id. at 4; see also 11 C.F.R. § 300.63. 

	8 
	8 
	See Heckler v. Chaney, 470 U.S. 821 (1985). 
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	1 11 C.F.R. §§ 110.3(d) and 300.61 by receiving and spending nonfederal funds in connection with 2 an election to nonfederal office.  Finally, for the same reasons, the Commission dismisses the 3 allegation that the Federal Committee violated 52 U.S.C. § 30125(e)(1)(A)-(B) and 11 C.F.R. 4 §§ 300.61, 300.62 by receiving and spending corporate contributions from the State Committee 5 in connection with an election to federal office. 6 II. FACTUAL BACKGROUND 7 Anthony D’Esposito is the U.S. Representative for 
	9 
	10 

	10 Prior to serving in Congress, D’Esposito was a 11 member of the Hempstead, New York town council from 2016 to 2022,winning re-election in 12 2021.His now-terminated state campaign committee was Citizens for D’13 The Complaint alleges that D’Esposito and the Federal Committee violated 11 C.F.R. 14 § 110.3(d) byThe Complaint also alleges that the 
	with Claudia Armendinger serving as treasurer.
	11 
	12 
	13 
	Esposito.
	14 
	 accepting $1,000 from the State Committee.
	15 

	See, e.g., New York Fourth Congressional District Election Results, N.Y. TIMES (Dec. 16, 2022), . 
	9 
	https://ny 
	https://ny 
	times.com/interactive/2022/11/08/us/elections/results-new-york-us-house-district-4.html


	D’Esposito For New York, Statement of Organization (Mar. 26, 2022), . 
	10 
	/ 202203169493959764/202203169493959764.pdf
	https://docquery.fec.gov/pdf/764


	Id. 
	11 

	See About, CONGRESSMAN ANTHONY D’ESPOSITO, (last visited Feb. 8, 2024). 
	12 
	https://desposito.house.gov/about 
	https://desposito.house.gov/about 


	See About Anthony D’Esposito, D’ESPOSITO FOR CONGRESS, (last visited Feb. 8, 2024). 
	13 
	anthony 
	https://despositoforcongress.com/about
	-


	Candidate/Committee Disclosures Search, N.Y. STATE BD. OF ELECTIONS, (search “Citizens for D’Esposito”) (last visited Feb. 8, 2024). 
	14 
	https://publicreporting.elections. 
	https://publicreporting.elections. 
	ny.gov/CandidateCommitteeDisclosure/CandidateCommitteeDisclosure 


	Compl. at 1, 3-4; see also Candidate/Committee Disclosures Search, N.Y. STATE BD. OF ELECTIONS, (search “Citizens for D’Esposito,” then navigate to 2022 filings and select Amended 27-Day Post-Special Itemized 
	Compl. at 1, 3-4; see also Candidate/Committee Disclosures Search, N.Y. STATE BD. OF ELECTIONS, (search “Citizens for D’Esposito,” then navigate to 2022 filings and select Amended 27-Day Post-Special Itemized 
	15 
	https://publicreporting.elections.ny.gov/CandidateCommitteeDisclosure/CandidateCommitteeDisclosure 
	https://publicreporting.elections.ny.gov/CandidateCommitteeDisclosure/CandidateCommitteeDisclosure 
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	1 Respondents violated 52 U.S.C. § 30125(e)(1)(A) and 11 C.F.R. §§ 110.3(d) and 300.61 because 2 it contends that the State Committee paid for the federal campaign’s expenses, and specifically 3 cites to the State and online advertising, rent, cell 4 phones, volunteer expenses and mail services,as well as a5 and fundraising The Complaint further alleges that the State Committee spent over 6 $ in connection with a golf fundraiser, which the Complaint contends was to benefit 7 D’Esposito’s federal In support 
	 Committee’s payment of $23,247.90 for print
	16 
	 payment of $2,199.91 to a printing 
	vendor.
	17 
	97,850.63
	campaign.
	18 

	10 considered aTherefore, the Complaint concludes that the 11 aforementioned expenses must have been related to his federal Finally, the 12 Complaint alleges that the State Committee’s receipt of $in corporate contributions 13 after D’Esposito became a federal candidate must have been related to his federal campaign, and 14 thus violated 52 U.S.C. § 30125(e)(1)(A)-(B) and 11 C.F.R. §§ 300.61, 15 The Response, which was submitted on behalf of all the Respondents, admits that the 16 State Committee transmitte
	 viable local candidate.
	19 
	campaign.
	20 
	123,218.44 
	300.62.
	21 

	State/Local Report (May 11, 2022)) (last visited Feb. 8, 2024) [hereinafter “State Committee Amended 27-Day 
	State/Local Report (May 11, 2022)) (last visited Feb. 8, 2024) [hereinafter “State Committee Amended 27-Day 
	State/Local Report (May 11, 2022)) (last visited Feb. 8, 2024) [hereinafter “State Committee Amended 27-Day 

	Report”]. 
	Report”]. 

	16 
	16 
	Compl. at 3-4, 4-6; id., Ex. A-B. 

	17 
	17 
	See State Committee Amended 27-Day Report. 

	18 
	18 
	Compl. at 3-4, 4-6; id., Ex. C. 

	19 
	19 
	Compl. at 2, 5. 

	20 
	20 
	Id. 

	21 
	21 
	Id. at 6-7; State Committee Amended 27-Day Report, Ex. D. 
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	1 was a “contribution” and not a “transfer.”The Response states that “contributions from 2 nonfederal committees to federal committees are permitted so long as the nonfederal committee 3 has sufficient permissible funds on hand to make the contribution” and that State Committee 4 filings show that it had sufficient permissible funds to make the contribution at issue here.As 5 to the allegation that the State Committee paid for D’Esposito’s federal campaign expenses, the 6 Response asserts that, at all times
	22 
	23 
	24 
	25 

	10 of contributions from corporate donors was permissible because D’Esposito was a dual candidate 11 as defined under the Act.12 III. LEGAL ANALYSIS 
	26 

	13 The Act and Commission regulations prohibit candidates, individuals holding Federal 14 office, agents of a candidate or an individual holding Federal office, or an entity directly or 15 indirectly established, financed, maintained, or controlled (“EFMC”) by or acting on behalf of 16 one or more candidates or individuals holding Federal office from “solicit[ing], receiv[ing], 17 direct[ing], transfer[ing], or spend[ing] funds in connection with an election for Federal office, 18 including funds for any Fe
	22 
	22 
	22 
	Resp. at 2. 

	23 
	23 
	Id. 

	24 
	24 
	Id. at 2-3. 

	25 
	25 
	Id. 

	26 
	26 
	Id. at 4. 
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	1 prohibitions, and reporting requirements of this Act”and from “solicit[ing], receiv[ing], 2 direct[ing], transfer[ing], or spend[ing] funds in connection with” a nonfederal election unless 3 the funds are subject to the Act’s amount limitations and source4 The Commission has determined that a state campaign committee of a federal candidate 5 is, as a matter of law, EFMC’d by the federal candidate and is acting on the candidate’s 6 However, a federal candidate is exempted from these prohibitions where “the
	27 
	 prohibitions.
	28 
	behalf.
	29 

	10 under State law and refers only to such State or local candidate . . . .”11 Transfers of funds or assets from a candidate’s campaign account for a nonfederal 12 election to his or her principal campaign committee for a federal election are also 13 Accordingly, a candidate’s state committee’s funds must be kept separate from his or her federal 14 committee’s The prohibition on transferring funds or assets applies broadly and 15 includes payment by the state committeeThe 
	30 
	prohibited.
	31 
	funds.
	32 
	 for goods or services to the federal committee.
	33 

	52 U.S.C. § 30125(e)(1)(A); 11 C.F.R. § 300.61. 
	27 

	52 U.S.C. § 30125(e)(1)(B); 11 C.F.R. § 300.62. 
	28 

	See Factual & Legal Analysis (“F&LA”) at 8-9, MUR 7853 (Lance Harris, et al.); F&LA at 6, MUR 7337 (Debbie Lesko, et al.); F&LA at 9, MUR 7246 (Buddy Carter for Congress, et al.); F&LA at 4, MUR 6985 (Zeldin for Senate, et al.) (citing Advisory Opinion (“AO”) 2009-26 at 5 (Coulson), AO 2007-01 at 3 (McCaskill); F&LA at 9, MUR 6601 (Oelrich for Congress)). 
	29 

	52 U.S.C. § 30125(e)(2); see also 11 C.F.R. § 300.63. 
	30 

	11 C.F.R. § 110.3(d); see also Transfer of Funds from State to Federal Campaigns, 58 Fed. Reg. 3474, 3475 (Jan. 8, 1993). . 
	31 

	11 C.F.R. § 110.3(d). 
	32 

	F&LA at 5, MUR 6267 (Paton For Senate, et al.) (stating that candidate’s federal committee “effectively received prohibited transfer of funds in violation of [52 U.S.C. § 30125(e)] and 11 C.F.R. § 110.3(d) when the candidate’s state committee paid for expenses that were incurred in connection with his federal election”); F&LA at 
	F&LA at 5, MUR 6267 (Paton For Senate, et al.) (stating that candidate’s federal committee “effectively received prohibited transfer of funds in violation of [52 U.S.C. § 30125(e)] and 11 C.F.R. § 110.3(d) when the candidate’s state committee paid for expenses that were incurred in connection with his federal election”); F&LA at 
	33 
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	1 Commission, however, permits the transfer of a nonfederal committee’s assets to the campaign 2 committee of a candidate for federal office if such transfer is conducted under current market 3 practices and at the usualThe provisions at 52 U.S.C. § 30125(e) and 4 11 C.F.R. § 110.3(d) are designed to prevent the use of funds that are outside the limitations and 5 prohibitions of the Act in federal elections, and to ensure that all funds used in federal elections 6 are7 A. The Commission Dismisses, Pursuant 
	 and normal charges.
	34 
	 reported.
	35 

	8 Respondents Violated 52 U.S.C. § 30125(e)(1)(A) and 11 C.F.R. § 110.3(d) in 
	9 Connection with the State Committee’s $1,000 Contribution to the Federal 10 Committee 11 12 In the instant matter, the Response concedes and the committees’ disclosure reports 
	13 confirm that the Federal Committee accepted $1,000 from the StateRespondents 14 acknowledge that “the Act and Commission regulations prohibit the transfer of funds or assets 15 from a nonfederal campaign committee to the federal campaign committee of the same 16 candidate.”Nevertheless, Respondents contend that the deposit to the federal committee was 
	 Committee.
	36 
	37 

	12-16, MUR 5646 (Cohen for N.H.) (finding that candidate’s federal committee received prohibited transfer of 
	12-16, MUR 5646 (Cohen for N.H.) (finding that candidate’s federal committee received prohibited transfer of 
	12-16, MUR 5646 (Cohen for N.H.) (finding that candidate’s federal committee received prohibited transfer of 

	funds when he used state campaign funds to pay for federal campaign expenses); Conciliation Agreement ¶¶ IV.11, 
	funds when he used state campaign funds to pay for federal campaign expenses); Conciliation Agreement ¶¶ IV.11, 

	V.1-2, MUR 4974 (Friends of Tiberi, et al.) (stating that candidate’s federal and state committees violated 11 C.F.R. 
	V.1-2, MUR 4974 (Friends of Tiberi, et al.) (stating that candidate’s federal and state committees violated 11 C.F.R. 

	§ 110.3(d) when his state committee paid for expenses incurred on behalf of his federal committee). 
	§ 110.3(d) when his state committee paid for expenses incurred on behalf of his federal committee). 

	34 
	34 
	See Transfer of Assets from State to Federal Campaigns, 58 Fed. Reg. 3474, 3475 (Jan. 8, 1993); Advisory 

	Opinion 1992-19 (Mike Kreider for Congress Committee). When the state committee does not own the asset 
	Opinion 1992-19 (Mike Kreider for Congress Committee). When the state committee does not own the asset 

	transferred, the federal committee must pay the usual and normal charge for use of the asset to the proper owner. 
	transferred, the federal committee must pay the usual and normal charge for use of the asset to the proper owner. 

	See 11 C.F.R. § 100.52(d). 
	See 11 C.F.R. § 100.52(d). 

	35 
	35 
	F&LA at 4, MUR 7109 (Portantino). 

	36 
	36 
	Resp. at 2; see also State Committee Amended 27-Day Report. 

	37 
	37 
	Resp. at 2; see also 11 C.F.R. § 110.3(d). 


	MUR 8128 (Anthony D’Esposito, et al.) Factual and Legal Analysis Page 8 of 17 
	1 not a transfer of funds, and was instead a contribution by the state committee and thus 
	2 
	permissible.
	38 


	3 Respondents’ argument is unavailing for several reasons.  First, Respondents seek to 
	4 transform a prohibited action into a permitted one by simply relabeling the action, without 
	5 providing any authority in support of such a recharacterization. Rather, the Commission has 
	6 previously found that such a provision of funds from a federal candidate’s state committee to 
	7 their federal committee constitutes a
	 transfer.
	39 

	8 Second, 11 C.F.R. § 110.3(d) was intended to address the exact action at issue here.
	40 

	9 According to the Explanation and Justification regarding “Transfer of Funds From State to 
	10 Federal Campaigns,” this regulation was intended to prohibit “transfers of cash or other assets 
	11 from state campaign committees to federal campaign committees.”This regulatory scheme 
	41 

	12 was adopted because “[m]any states allow individuals to make contributions to state candidates 
	13 that would exceed FECA limits….[and] allow corporations and labor organizations to make 
	Resp. at 2. 
	38 

	See, e.g., First GCR at 10-11 & Cert. ¶¶ 1-2, MUR 5406 (Friends of Dan Hynes, et al.) (reflecting unanimous approval of recommendation to find reason to believe, send a letter of admonishment, and require disgorgement where state committee made $1,000 transfer to federal committee); First GCR at 11 & Cert. at ¶ 3, MUR 5304 (Friends of Dennis Cardoza, et al.) (reflecting unanimous approval of recommendation to find reason to believe and send a letter of admonishment where state committee made $1,000 transfer
	39 

	admonishment where state committee made two $1,000 transfers to federal committee but later issued a refund). 
	Cf., GCR at 1, 3 & Cert., MUR 6340 (McDowell for Congress, et al.) (reflecting Commission’s unanimous approval 
	of a dismissal under the Enforcement Priority System where a state committee made a $1,000 transfer to federal committee, reported it as a contribution, and federal committee acknowledged impermissible activity and took remedial action). 
	Respondents assert that contributions from nonfederal committees to federal committees are permissible “so long as [a] nonfederal committee has sufficient permissible funds to make the contribution.” Resp. at 2. Respondents cite 11 C.F.R. §§ 100.5 and 300.61 to support their contention. Id. 11 C.F.R. § 100.5 provides definitions of political committees, while 11 C.F.R. § 300.61 addresses soft money prohibitions; neither regulation supports Respondents’ assertion. 
	40 

	58 Fed. Reg. 3474, 3475 (Jan. 8, 1993). 
	41 
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	1 contributions to state candidates.”In adopting the regulation, the Commission was “also 2 concerned about the indirect use of impermissible funds in federal elections . . . consequently, 3 the Commission has decided to promulgate new rules that would more effectively prevent the 4 indirect use of impermissible funds in federal elections.”5 Accordingly, there is sufficient information to find reason to believe that the Respondents 6 violated 52 U.S.C. § 30125(e)(1)(A) and 11 C.F.R. § 110.3(d) in connection
	42 
	43 
	discretion.
	44 

	10 B. The Commission Dismisses, Pursuant to Heckler, the Allegation That the 11 State and Federal Committees Violated 52 U.S.C. § 30125(e)(1)(A) and 11 12 C.F.R. §§ 110.3(d) and 300.61 by Receiving and Spending Nonfederal Funds 13 in Connection with a Federal Election Because D’Esposito Was a Candidate 14 for Local Office 15 16 The Complaint alleges that D’Esposito’s federal campaign received impermissible 
	17 contributions from his State Committee through the State Committee’s payments for alleged 18 federal campaign expenditures.  Specifically, the Complaint refers to D’Esposito’s State 19 Committee expenditures for, inter alia, “print and online advertising, rent, cell phones, volunteer 20 expenses and mail services.”The Complaint alleges that these expenditures must have been 21 related to D’Esposito’s federal campaign because he had recently been elected to his position on 
	45 

	42 
	42 
	42 
	Id. 

	43 
	43 
	Id. 

	44 
	44 
	See Heckler v. Chaney, 470 U.S. 821 (1985). See also, e.g., F&LA at 2, MUR 7367 (Anthony J. Brindisi, 

	et al.) (dismissing matter involving two $1,000 contributions from a state campaign committee based on the de 
	et al.) (dismissing matter involving two $1,000 contributions from a state campaign committee based on the de 

	minimis amount in violation and issued a reminder letter); F&LA at 1-3, MUR 7338 (Rick for Congress, et al.) 
	minimis amount in violation and issued a reminder letter); F&LA at 1-3, MUR 7338 (Rick for Congress, et al.) 

	(dismissing matter involving $955 transfer from state committee to federal committee). 
	(dismissing matter involving $955 transfer from state committee to federal committee). 

	45 
	45 
	Compl. at 3-5. 
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	1 the local town council, and the expenditures occurred at a time where the next town council 2 election was over three years away. The Complaint concludes that, during the relevant 3 timeframe, D’Esposito’s federal campaign was “his only active campaign.”4 If the State Committee’s expenditures were made in connection with D’Esposito’s federal 5 candidacy, the State Committee would have made, and Federal Committee would have received, 6 a prohibited in-kind However, 52 U.S.C. § 30125(e)(2) provides an exemp
	46 
	47 
	contribution.
	48 

	10 such State or local candidate . . . .”The Commission has explained that the purpose of the 11 “dual candidate” exception is “to provide an equitable basis for a Federal officeholder or 12 candidate to conduct his or her campaign for non-Federal office so that he or she is not 13 financially disadvantaged when competing with a non-Federal opponent who may raise and 
	49 

	Id. at 2, 5. 
	46 

	Id. at 3. 
	47 

	See F&LA at 11, MUR 6447 (Steele for Maryland) (“[I]f State Committee funds were used to pay federal campaign expenses, the Federal Committee would have received prohibited in-kind contributions from the State Committee in violation of [52 U.S.C. § 30125(e)(1)(A)] and 11 C.F.R. § 110.3(d).”); F&LA at 3, MUR 6219 (Kuhl) (“[T]he Federal Committee received prohibited in-kind contributions from the State Committee, in violation of [52 
	48 

	U.S.C. 
	U.S.C. 
	U.S.C. 
	§ 30125(e)(1)(A)] and 11 C.F.R. § 110.3(d).”); F&LA at 5, MUR 6267 (Paton) (The Commission found that Jonathan Paton, Paton for Senate and Jonathan Paton, in his official capacity as Treasurer, violated [52 U.S.C. 30125 (e)(1)(A)] and 11 C.F.R. § 110.3(d) by making and receiving prohibited in-kind contributions of non-federal funds in connection with an election for federal office.); F&LA at 5, MUR 5480 (Levetan) (The Commission found that transfer of in-kind contributions (polling services) from the State 

	U.S.C. 
	U.S.C. 
	§ 30125(e)(1)(A)] and 11 C.F.R. § 110.3(d).);  see also F&LA at 4, MUR 7109 (Portantino) (“The provisions at 52 U.S.C § 30125(e) and 11 C.F.R. § 110.3(d) are designed to prevent the use of funds that are outside the limitations and prohibitions of the Act in federal elections, and to ensure that all funds used in federal elections are reported.”). 


	52 U.S.C. § 30125(e)(2) (emphasis added). 
	49 
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	1 spend funds without the same restrictions that section [30125(e)] imposes on Federal candidates 
	2 and officeholders.”Here, the applicable New York law defines a “candidate” as: 
	50 

	3 an individual who seeks nomination for election, or election, to any 4 public office or party position . . . whether or not the public office 5 or party position has been specifically identified at such time and 6 whether or not such an individual is nominated or elected, and, . . . 7 an individual shall be deemed to seek nomination for election, or 8 election, to an office or position, if he has (1) taken the action 9 necessary to qualify himself for nomination for election, or 
	10 election, or (2) received contributions or made expenditures, given 11 his consent for any other person to receive contributions or make 12 expenditures, with a view to bringing about his nomination for 13 election, or election, to any office or position at any time whether 14 in the year in which such contributions or expenditures are made or 15 at any other time.
	51 

	16 Respondents assert that D’Esposito remained a “candidate under New York law at all 
	17 times until his resignation in 2023” and that “[s]ince D’Esposito’s election in 2017, the state 
	18 Committee raised and spent thousands of dollars and filed continuous campaign finance reports 
	19 with the state all ‘with a view to bringing about his nomination for’ reelection to the [t]own 
	20 [c]ouncil.”If those claims are accurate and the State Committee had been receiving 
	52 

	21 contributions and making expenditures in 2022 related to D’Esposito’s local election, then it 
	22 appears that he could qualify as a candidate under New York State law even though his next 
	23 election was more than three years away. The Complaint’s bare allegations to the contrary, i.e., 
	24 that D’Esposito could not be considered a candidate because he had recently won re-election, 
	25 without additional support indicating that D’Esposito had decided not to run again for local 
	50 
	50 
	50 
	Advisory Opinion 2007-26 at 6 (Schock). 

	51 
	51 
	N.Y. ELEC. LAW § 14-100(7) (McKinney 2023). 

	52 
	52 
	Resp. at 3. 
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	1 office, are insufficient to refute the Respondents’ claim that D’Esposito remained a local 2 candidate. 3 An examination of the expenses at issue also fails to lend credence to Complaint’s 4 allegations.  Regarding the cell phone and volunteer expenses, as the Response notes, because 5 D’Esposito remained in his position with the town council until 2023, “it stands to reason that 6 the State Committee would continue to incur and pay its own operating and fundraising expenses 7 until [his] resignation.”It 
	53 

	10 they could have been federal expenses. 11 Similarly, there is no information that the advertising expenses referenced in the 12 Complaint were related to the federal campaign.  The disbursements at issue appear to have been 13 paid to local publications and organizations, but there is no available information regarding their 14 The Complaint points to the purposes for those expenses listed on the State 15 Committee reports (i.e., print ads, journal ads, and online ads) but does not provide any further 16
	content.
	54 
	 state campaign purposes
	55 

	53 
	53 
	53 
	Resp. at 3. 

	54 
	54 
	See Compl., Ex. A. (listing advertisements to LI Herald, 5Towns Jewish Times, Oceanside Kiwanis Club, 

	L.I. Federation of Labor, AFL-CIO, AOH Feis & Fest Committee, Jewish Home, The Inn, and The Jewish Home). 
	L.I. Federation of Labor, AFL-CIO, AOH Feis & Fest Committee, Jewish Home, The Inn, and The Jewish Home). 

	55 
	55 
	The Complaint also notes that D’Esposito used the same vendor (Minuteman Press) for services for the 

	state committee and federal committee at different intervals. Compl. at 3, 5. Specifically, the State Committee paid 
	state committee and federal committee at different intervals. Compl. at 3, 5. Specifically, the State Committee paid 

	$2,119.91 for fundraising purposes on April 30, 2022, while the federal committee paid $17,348.29 for printing 
	$2,119.91 for fundraising purposes on April 30, 2022, while the federal committee paid $17,348.29 for printing 

	services in August and November 2022. See State Committee Amended 27-Day Report; D’Esposito for New York, 
	services in August and November 2022. See State Committee Amended 27-Day Report; D’Esposito for New York, 

	Amended 2022 Post-General Report at 132, 147 (July 20, 2023), https://docquery.fec.gov/pdf/897/2023072095839 
	Amended 2022 Post-General Report at 132, 147 (July 20, 2023), https://docquery.fec.gov/pdf/897/2023072095839 

	76897/202307209583976897.pdf; D’Esposito for New York, Amended 2022 Pre-Primary Report at 42 (Nov. 11, 
	76897/202307209583976897.pdf; D’Esposito for New York, Amended 2022 Pre-Primary Report at 42 (Nov. 11, 

	2022), https://docquery.fec.gov/pdf/346/202211119546754346/202211119546754346.pdf. As noted above, 
	2022), https://docquery.fec.gov/pdf/346/202211119546754346/202211119546754346.pdf. As noted above, 

	D’Esposito remained a viable candidate for his local position on the town council until his resignation and therefore 
	D’Esposito remained a viable candidate for his local position on the town council until his resignation and therefore 

	likely had operating expenses, such as fundraising. While the Response fails to specifically address the above
	likely had operating expenses, such as fundraising. While the Response fails to specifically address the above
	-
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	1 As to the golf outing, the Complaint alleges that the event was held for the purpose of 2 influencing the federal election because it was held after D’Esposito had announced his federal 3 candidacy.  However, the Complaint provides no information supporting the allegation that the 4 event was related to the federal campaign, other than pointing to a third-party Facebook post that 5 indirectly referenced D’Esposito’s federal Respondents assert that there is “no 6 evidence to suggest . . . [the golf outing]
	candidacy.
	56 
	57 

	10 have been planned well before D’Esposito declared his federal 11 Regarding the office rental expenses, both the State and Federal Committees appear to 12 have used the same officeAs demonstrated in the chart below, the State and Federal 13 Committees’ disclosure reports reveal that each committee made office rent payments separately 14 and at different intervals: 
	candidacy.
	58 
	 address.
	59 

	mentioned allegation, this allegation, by itself, does not support a reasonable inference that the fundraising payment 
	by the state committee was in service of D’Esposito’s federal candidacy. 
	Compl., Ex. D (reflecting post from May 2022 by another local candidate showing a photo from D’Esposito’s golf outing and stating that “we will elect Anthony D’Esposito to represent us in Washington, D.C.”). 
	56 

	Resp. at 3. 
	57 

	See Anthony D’Esposito, 2021 Councilman D’Esposito Golf Classic, FACEBOOK (last visited Feb. 8, 2024) (advertising a similar golf event held by D’Esposito in May 2021). 
	58 
	/ events/226763059173377/ 
	https://facebook.com


	See, e.g., D’Esposito for New York, Amended 2022 Year-End Report (July 20, 2023), (reflecting address of P.O. box 188, Island Park, NY 
	59 
	. gov/pdf/078/202307209583977078/202307209583977078.pdf 
	https://docquery.fec


	11558); Citizens for D’Esposito Itemized Original Disclosure, 
	(search “Citizens for D’Esposito,” then navigate to 2022 32-Day Pre-General Report, 2022 11-Day Pre-General Report, 2022 27-Day Post-General Report, and 2023 January Periodic Itemized Original State/Local Report and search “rent” in each) (last visited Feb. 8, 2024) . 
	https://publicreporting.elections.ny.gov/CandidateCommitteeDisclosure/CandidateCommitteeDisclosure 
	https://publicreporting.elections.ny.gov/CandidateCommitteeDisclosure/CandidateCommitteeDisclosure 
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	Table
	TR
	Federal Committee60 
	State Committee61 

	Date 
	Date 
	Amount 
	Amount 

	March '22 
	March '22 
	$0 
	$0 

	April '22 
	April '22 
	$0 
	$0 

	Mav'22 
	Mav'22 
	$0 
	$0 

	June '22 
	June '22 
	$0 
	$0 

	July '22 
	July '22 
	$0 
	$0 

	Aug. '22 
	Aug. '22 
	$3,500 
	$5.000 

	Sept. '22 
	Sept. '22 
	$0 
	$0 

	Oct. '22 
	Oct. '22 
	$0 
	$1.250 

	Nov. '22 
	Nov. '22 
	$0 
	$1.250 

	Dec. '22 
	Dec. '22 
	$1,500 
	$1,250 

	Jan. '23 
	Jan. '23 
	$0 
	$0 

	Feb. '23 
	Feb. '23 
	$0 
	$0 

	March '23 
	March '23 
	$4.500 
	$0 

	TOTAL 
	TOTAL 
	$9,500 
	$8,750 


	1 Neither the Response nor the Complaint provide any infonnation regarding the committees' 
	2 respective office lease agreements, including the beginning and end dates and the amounts owed. 
	3 However, as Respondents note, D'Esposito was still an elected officeholder during the time 
	4 period in question and therefore, the State Committee still likely had operating expenses, such as 
	5 office rent. Without more info1mation, the Complaint's unsubstantiated allegation is insufficient 
	6 to rebut Respondents ' asse1iion that the State Committee's payments for office rent expenses 
	7 were related to D'Esposito's local candidacy. 
	See D'Esposito for New York, Amended 2022 October Qua1terly Repo1t (Dec. . New York, Amended 2022 Year­D'Esposito for New York, Amended 2023 April Qua1terly Repo1t (July 20, 2023), 202307209583977127/202307209583977127.pdf. 
	60 
	11, 2022), https://docgue1y
	fec.gov/pdf/550/202212119557531550/202212119557531550.pdf; D'Esposito for 
	End Repo1t (July 20, 2023), https://docguery.fec.gov/pdf/078/202307209583977078/202307209583977078.pdf; 
	https://docgue1y.fec.gov/pdf/127/ 

	See Candidate/Committee Disclosures Search, N.Y. STA1E BD. OF ELECTIONS. . gov/CandidateCollllllitteeDisclosure/CandidateCormnitteeDisclosure ( search "Citizens for D 'Esposito," then navigate to 2022 32-Day Pre-General Repo1t, 2022 11-Day Pre-General Report, 2022 27-Day Post-General Repo1t, and 2023 Janua1y Periodic Itemized Original State/Local Repo1t and search "rent" in each) (last visited Feb. 8, 2024). 
	61 
	, https://publicrepo1ting
	elections.ny
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	1 Finally, regarding the P.O. box expenditures, the Complaint notes that the State 
	2 Committee paid for a P.O. box that listed a Washington, D.C. address and asserts that even if 
	3 D’Esposito was running for local office in New York, there is no reasonable explanation for such 
	4 an expenditure unless it was in connection with his federal Respondents do not 
	candidacy.
	62 

	5 deny that the State Committee purchased a P.O. box, but claim that it was not located in 
	6 Washington, D.C.Rather, the Response explains that it was the online receipt provided 
	63 

	7 through the U.S. Postal Service website that listed a Washington, D.C. address, and that address 
	8 was subsequently listed on the State Committee’s disclosureIt further notes that 
	 report.
	64 

	9 disclosure reports filed with the Commission show “several committees not located in DC 
	10 reporting similar addresses for the payment of their own online PO boxes.”Here, the 
	65 

	11 Complaint’s unsupported allegation is insufficient to refute Respondents’ assertion, and thus 
	Compl. at 5. 
	62 

	Resp. at 3. 
	63 

	Id. 
	64 

	Id. The address listed on the State Committee’s disclosure reports is 900 Brentwood Rd, Washington, DC 20066, which is listed as “Washington Main Office” on the USPS website. Find USPS Locations: Washington Main Office, USPS, (last visited Feb. 8, 2024). A search of committee reports on the Commission’s website reveals other candidate committees listing a Washington, D.C. address in connection with payments to USPS for P.O. box rentals, and hundreds of other committees list D.C. USPS addresses in connection
	65 
	https://tools.usps.com/find-location.htm?location=1386523 
	https://tools.usps.com/find-location.htm?location=1386523 


	(last visited Feb. 8, 2024) (reflecting disbursements by House and Senate committees to recipients located in Washington, D.C., with a description of “PO Box”); FEC Disbursements:  Filtered Results, FEC.GOV, (last visited Feb. 8, 2024) (reflecting disbursements by House and Senate committees to recipients located in Washington, D.C., with a recipient name including “USPS”). 
	type=processed&recipient name=usps&recipient city=washington& recipient state=DC&disbursement description=PO+Box&spender committee type=S&spender committee type= H 
	https://www.fec.gov/data/disbursements/?data 

	. fec.gov/data/disbursements/?data_type=processed&recipient_name=usps&recipient_city=Washington&recipient_st ate=DC&spender_committee_type=S&spender_committee_type=H 
	https://www
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	1 does not support a reasonable inference that the mailbox was obtained in furtherance of 2 D’Esposito’s federal candidacy.  Accordingly, the Commission dismisses this 3 C. The Commission Dismisses the Allegation that Respondents Violated the Soft 
	allegation.
	66 

	4 Money Provisions of 52 U.S.C. § 30125(e)(1)(A)-(B) and 11 C.F.R. §§ 300.615 300.62 in Connection with the State Committee’s Receipt and Spending of 6 Nonfederal Funds 
	-

	7 The Complaint alleges that the State Committee accepted at least $44,410 in 8 contributions from corporations after D’Esposito declared his federal candidacy, which 9 constitutes the impermissible receipt of soft money in violation of the Act and Commission 
	10 The Act states that an entity EFMC’d by a federal candidate or federal 11 officeholder is prohibited from “receiv[ing] . . . funds in connection with any election other than 12 an election to Federal office” unless the funds are subject to the limitations and source 13 prohibitions of the Act.As discussed above, the “dual candidate” exception applies here.As 14 a federal candidate, D’Esposito EFMC’d the State Committee, and would therefore be prohibited 15 from accepting contributions from corporations, 
	regulations.
	67 
	68 
	69 

	66 
	66 
	66 
	Moreover, even if the Complaint’s allegation were true, the amount of the payment for the P.O. box cited in 

	the Complaint was de minimis ($258). Compl., Ex. A. 
	the Complaint was de minimis ($258). Compl., Ex. A. 

	67 
	67 
	Compl. at 6; id., Ex. D. 

	68 
	68 
	52 U.S.C. § 30125(e)(1)(B). The Commission has enforced this prohibition against entities EFMC’d by 

	federal candidates, including against a state committee of a federal candidate/officeholder. See F&LA at 5, MUR 
	federal candidates, including against a state committee of a federal candidate/officeholder. See F&LA at 5, MUR 

	6985 (Apr. 11, 2017) (Zeldin for Senate, et al.) (reason to believe where state campaign committee of federal 
	6985 (Apr. 11, 2017) (Zeldin for Senate, et al.) (reason to believe where state campaign committee of federal 

	candidate/officeholder accepted corporate contributions after individual became a federal candidate and was no 
	candidate/officeholder accepted corporate contributions after individual became a federal candidate and was no 

	longer a state candidate); see also F&LA at 7, MUR 6957 (Isadore Hall III, et al.) (reason to believe where ballot 
	longer a state candidate); see also F&LA at 7, MUR 6957 (Isadore Hall III, et al.) (reason to believe where ballot 

	measure committee EFMC’d by federal candidate accepted corporate contributions after individual became a federal 
	measure committee EFMC’d by federal candidate accepted corporate contributions after individual became a federal 

	candidate). 
	candidate). 

	69 
	69 
	Supra Part III. B. 
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	1 connection with such election for State or local office.”Thus, a simultaneous state candidate 2 and federal candidate may spend otherwise impermissible funds in connection with his or her 3 own state election in accordance with this “dual candidate” .4 Here, Respondents maintain that D’Esposito remained a viable local candidate during the 5 relevant timeframe, even after heAs established above, New 6 York state law and relevant statutory authority support Respondents’ claim.  Accordingly, 7 because D’Espo
	70 
	exception
	71 
	 declared his federal candidacy.
	72 
	prohibitions.
	73 

	10 or 11 C.F.R. §§ . 
	300.61-300.62

	See 52 U.S.C. § 30125(e)(2); see also 11 CF.R. 300.63. 
	70 

	See 52 U.S.C. § 30125(e)(2); see also 11 CF.R. 300.63; see also Advisory Opinion 2005-02 at 2, 4 (Corzine); Advisory Opinion 2003-32 at 5 (Tenenbaum). Resp. at 3. See, e.g., F&LA at 12, MUR 6820 (Buddy Carter for Congress). 
	71 
	72 
	73 
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	Washington, DC 20036 
	Washington, DC 20036 

	TR
	RE: 
	MUR 8128 

	TR
	Anthony D’Esposito, et al. 

	Dear Mr. Ross: 
	Dear Mr. Ross: 


	On April 20, 2023, the Federal Election Commission notified your clients, Anthony D’Esposito, D’Esposito for New York and Claudia Armendinger in her official capacity as treasurer (“D’Esposito for New York”), and Citizens for D’Esposito, of a complaint alleging violations of certain sections of the Federal Election Campaign Act of 1971, as amended. A copy of the complaint was included with the notification at that time. 
	Upon further review of the allegations contained in the complaint and information supplied by you on your clients’ behalf, the Commission, on May 14, 2024, voted to dismiss the allegations that: (1) Anthony D’Esposito, D’Esposito for New York, and Citizens for D’Esposito violated 52 U.S.C. § 30125(e)(1)(A) and 11 C.F.R. § 110.3(d) in connection with the Citizens for D’Esposito’s $1,000 transfer to D’Esposito for New York; (2) Citizens for D’Esposito spent, and D’Esposito for New York received, nonfederal fu
	and 11 C.F.R. §§ 300.61-.62

	Documents related to the case will be placed on the public record today. See Disclosure of Certain Documents in Enforcement and Other Matters, 81 Fed. Reg. 50,702 (Aug. 2, 2016). Any applicable Factual and Legal Analysis or Statements of Reasons available at the time of this letter’s transmittal are enclosed. 
	If you have any questions, please contact Isaac Campbell, the attorney assigned to this matter, at (202) 694-1650. 
	Sincerely, 
	Ana J. Pe-Wallace Assistant General Counsel 
	Ana J. Pe-Wallace Assistant General Counsel 
	1 FEDERAL ELECTION COMMISSION 2 3 FACTUAL AND LEGAL ANALYSIS 4 5 RESPONDENTS: Anthony D’Esposito MUR 8128 6 D’Esposito for New York and Claudia Armendinger 7 in her official capacity as treasurer 8 Citizens for D’Esposito (terminated) 9 

	10 11 I. INTRODUCTION 12 13 The Complaint in this matter alleges that 2022 U.S. House candidate Anthony 
	14 D’Esposito, D’Esposito for New York and Claudia Armendinger in her official capacity as 15 treasurer (the “Federal Committee”), and Citizens for D’Esposito (the “State Committee”) 16 (collectively, “Respondents”) violated the soft money prohibitions of the Federal Election 17 Campaign Act of 1971, as amended (the “Act”) and Commission regulations in several ways.  18 First, the Complaint alleges that D’Esposito and the Federal Committee accepted a prohibited 19 $1,000 transfer from the State Committee.Se
	1 
	-
	123,218.44 
	2 
	300.61-300.62 
	3 

	1 
	1 
	1 
	Compl. at 1, 3 (Apr. 18, 2023). 

	2 
	2 
	Id. at 1, 3-4, Exs. A-C. 

	3 
	3 
	Id. at 1-2, 6-7, Ex. D. 
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	1 prohibited transfer, but rather a contribution.Respondents assert that contributions from 2 nonfederal committees to federal committees are permitted so long as the nonfederal committee 3 has sufficient permissible funds to make the contribution, and that “the State Committee had 4 sufficient permissible funds at the time the contribution was made.”As to the allegations that 5 the State Committee paid for D’Esposito’s federal campaign expenses, the Response asserts that 6D’Esposito remained a viable candi
	4 
	5 
	6 

	10 soft money prohibition did not apply “to raising and spending relating [to] a federal candidate’s 11 own simultaneous state or local candidacy.”12 For the reasons set forth below, the Commission dismisses as a matter of prosecutorial 13 discretion the allegation that Respondents violated 52 U.S.C. § 30125(e)(1)(A) and 11 C.F.R. 14 § 110.3(d) in connection with the State Committee’s $1,000 contribution to the Federal 15 Committee.Given the flexibility in New York State law regarding the definition of a ca
	7 
	8 

	4 
	4 
	4 
	Resp. at 2 (June 6, 2023). 

	5 
	5 
	Id. 

	6 
	6 
	Id. at 2-3. 

	7 
	7 
	Id. at 4; see also 11 C.F.R. § 300.63. 

	8 
	8 
	See Heckler v. Chaney, 470 U.S. 821 (1985). 
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	1 11 C.F.R. §§ 110.3(d) and 300.61 by receiving and spending nonfederal funds in connection with 2 an election to nonfederal office.  Finally, for the same reasons, the Commission dismisses the 3 allegation that the Federal Committee violated 52 U.S.C. § 30125(e)(1)(A)-(B) and 11 C.F.R. 4 §§ 300.61, 300.62 by receiving and spending corporate contributions from the State Committee 5 in connection with an election to federal office. 6 II. FACTUAL BACKGROUND 7 Anthony D’Esposito is the U.S. Representative for 
	9 
	10 

	10 Prior to serving in Congress, D’Esposito was a 11 member of the Hempstead, New York town council from 2016 to 2022,winning re-election in 12 2021.His now-terminated state campaign committee was Citizens for D’13 The Complaint alleges that D’Esposito and the Federal Committee violated 11 C.F.R. 14 § 110.3(d) byThe Complaint also alleges that the 
	with Claudia Armendinger serving as treasurer.
	11 
	12 
	13 
	Esposito.
	14 
	 accepting $1,000 from the State Committee.
	15 

	See, e.g., New York Fourth Congressional District Election Results, N.Y. TIMES (Dec. 16, 2022), . 
	9 
	https://ny 
	https://ny 
	times.com/interactive/2022/11/08/us/elections/results-new-york-us-house-district-4.html


	D’Esposito For New York, Statement of Organization (Mar. 26, 2022), . 
	10 
	/ 202203169493959764/202203169493959764.pdf
	https://docquery.fec.gov/pdf/764


	Id. 
	11 

	See About, CONGRESSMAN ANTHONY D’ESPOSITO, (last visited Feb. 8, 2024). 
	12 
	https://desposito.house.gov/about 
	https://desposito.house.gov/about 


	See About Anthony D’Esposito, D’ESPOSITO FOR CONGRESS, (last visited Feb. 8, 2024). 
	13 
	anthony 
	https://despositoforcongress.com/about
	-


	Candidate/Committee Disclosures Search, N.Y. STATE BD. OF ELECTIONS, (search “Citizens for D’Esposito”) (last visited Feb. 8, 2024). 
	14 
	https://publicreporting.elections. 
	https://publicreporting.elections. 
	ny.gov/CandidateCommitteeDisclosure/CandidateCommitteeDisclosure 


	Compl. at 1, 3-4; see also Candidate/Committee Disclosures Search, N.Y. STATE BD. OF ELECTIONS, (search “Citizens for D’Esposito,” then navigate to 2022 filings and select Amended 27-Day Post-Special Itemized 
	Compl. at 1, 3-4; see also Candidate/Committee Disclosures Search, N.Y. STATE BD. OF ELECTIONS, (search “Citizens for D’Esposito,” then navigate to 2022 filings and select Amended 27-Day Post-Special Itemized 
	15 
	https://publicreporting.elections.ny.gov/CandidateCommitteeDisclosure/CandidateCommitteeDisclosure 
	https://publicreporting.elections.ny.gov/CandidateCommitteeDisclosure/CandidateCommitteeDisclosure 
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	1 Respondents violated 52 U.S.C. § 30125(e)(1)(A) and 11 C.F.R. §§ 110.3(d) and 300.61 because 2 it contends that the State Committee paid for the federal campaign’s expenses, and specifically 3 cites to the State and online advertising, rent, cell 4 phones, volunteer expenses and mail services,as well as a5 and fundraising The Complaint further alleges that the State Committee spent over 6 $ in connection with a golf fundraiser, which the Complaint contends was to benefit 7 D’Esposito’s federal In support 
	 Committee’s payment of $23,247.90 for print
	16 
	 payment of $2,199.91 to a printing 
	vendor.
	17 
	97,850.63
	campaign.
	18 

	10 considered aTherefore, the Complaint concludes that the 11 aforementioned expenses must have been related to his federal Finally, the 12 Complaint alleges that the State Committee’s receipt of $in corporate contributions 13 after D’Esposito became a federal candidate must have been related to his federal campaign, and 14 thus violated 52 U.S.C. § 30125(e)(1)(A)-(B) and 11 C.F.R. §§ 300.61, 15 The Response, which was submitted on behalf of all the Respondents, admits that the 16 State Committee transmitte
	 viable local candidate.
	19 
	campaign.
	20 
	123,218.44 
	300.62.
	21 

	State/Local Report (May 11, 2022)) (last visited Feb. 8, 2024) [hereinafter “State Committee Amended 27-Day 
	State/Local Report (May 11, 2022)) (last visited Feb. 8, 2024) [hereinafter “State Committee Amended 27-Day 
	State/Local Report (May 11, 2022)) (last visited Feb. 8, 2024) [hereinafter “State Committee Amended 27-Day 

	Report”]. 
	Report”]. 

	16 
	16 
	Compl. at 3-4, 4-6; id., Ex. A-B. 

	17 
	17 
	See State Committee Amended 27-Day Report. 

	18 
	18 
	Compl. at 3-4, 4-6; id., Ex. C. 

	19 
	19 
	Compl. at 2, 5. 

	20 
	20 
	Id. 

	21 
	21 
	Id. at 6-7; State Committee Amended 27-Day Report, Ex. D. 
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	1 was a “contribution” and not a “transfer.”The Response states that “contributions from 2 nonfederal committees to federal committees are permitted so long as the nonfederal committee 3 has sufficient permissible funds on hand to make the contribution” and that State Committee 4 filings show that it had sufficient permissible funds to make the contribution at issue here.As 5 to the allegation that the State Committee paid for D’Esposito’s federal campaign expenses, the 6 Response asserts that, at all times
	22 
	23 
	24 
	25 

	10 of contributions from corporate donors was permissible because D’Esposito was a dual candidate 11 as defined under the Act.12 III. LEGAL ANALYSIS 
	26 

	13 The Act and Commission regulations prohibit candidates, individuals holding Federal 14 office, agents of a candidate or an individual holding Federal office, or an entity directly or 15 indirectly established, financed, maintained, or controlled (“EFMC”) by or acting on behalf of 16 one or more candidates or individuals holding Federal office from “solicit[ing], receiv[ing], 17 direct[ing], transfer[ing], or spend[ing] funds in connection with an election for Federal office, 18 including funds for any Fe
	22 
	22 
	22 
	Resp. at 2. 

	23 
	23 
	Id. 

	24 
	24 
	Id. at 2-3. 

	25 
	25 
	Id. 

	26 
	26 
	Id. at 4. 
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	1 prohibitions, and reporting requirements of this Act”and from “solicit[ing], receiv[ing], 2 direct[ing], transfer[ing], or spend[ing] funds in connection with” a nonfederal election unless 3 the funds are subject to the Act’s amount limitations and source4 The Commission has determined that a state campaign committee of a federal candidate 5 is, as a matter of law, EFMC’d by the federal candidate and is acting on the candidate’s 6 However, a federal candidate is exempted from these prohibitions where “the
	27 
	 prohibitions.
	28 
	behalf.
	29 

	10 under State law and refers only to such State or local candidate . . . .”11 Transfers of funds or assets from a candidate’s campaign account for a nonfederal 12 election to his or her principal campaign committee for a federal election are also 13 Accordingly, a candidate’s state committee’s funds must be kept separate from his or her federal 14 committee’s The prohibition on transferring funds or assets applies broadly and 15 includes payment by the state committeeThe 
	30 
	prohibited.
	31 
	funds.
	32 
	 for goods or services to the federal committee.
	33 

	52 U.S.C. § 30125(e)(1)(A); 11 C.F.R. § 300.61. 
	27 

	52 U.S.C. § 30125(e)(1)(B); 11 C.F.R. § 300.62. 
	28 

	See Factual & Legal Analysis (“F&LA”) at 8-9, MUR 7853 (Lance Harris, et al.); F&LA at 6, MUR 7337 (Debbie Lesko, et al.); F&LA at 9, MUR 7246 (Buddy Carter for Congress, et al.); F&LA at 4, MUR 6985 (Zeldin for Senate, et al.) (citing Advisory Opinion (“AO”) 2009-26 at 5 (Coulson), AO 2007-01 at 3 (McCaskill); F&LA at 9, MUR 6601 (Oelrich for Congress)). 
	29 

	52 U.S.C. § 30125(e)(2); see also 11 C.F.R. § 300.63. 
	30 

	11 C.F.R. § 110.3(d); see also Transfer of Funds from State to Federal Campaigns, 58 Fed. Reg. 3474, 3475 (Jan. 8, 1993). . 
	31 

	11 C.F.R. § 110.3(d). 
	32 

	F&LA at 5, MUR 6267 (Paton For Senate, et al.) (stating that candidate’s federal committee “effectively received prohibited transfer of funds in violation of [52 U.S.C. § 30125(e)] and 11 C.F.R. § 110.3(d) when the candidate’s state committee paid for expenses that were incurred in connection with his federal election”); F&LA at 
	F&LA at 5, MUR 6267 (Paton For Senate, et al.) (stating that candidate’s federal committee “effectively received prohibited transfer of funds in violation of [52 U.S.C. § 30125(e)] and 11 C.F.R. § 110.3(d) when the candidate’s state committee paid for expenses that were incurred in connection with his federal election”); F&LA at 
	33 
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	1 Commission, however, permits the transfer of a nonfederal committee’s assets to the campaign 2 committee of a candidate for federal office if such transfer is conducted under current market 3 practices and at the usualThe provisions at 52 U.S.C. § 30125(e) and 4 11 C.F.R. § 110.3(d) are designed to prevent the use of funds that are outside the limitations and 5 prohibitions of the Act in federal elections, and to ensure that all funds used in federal elections 6 are7 A. The Commission Dismisses, Pursuant 
	 and normal charges.
	34 
	 reported.
	35 

	8 Respondents Violated 52 U.S.C. § 30125(e)(1)(A) and 11 C.F.R. § 110.3(d) in 
	9 Connection with the State Committee’s $1,000 Contribution to the Federal 10 Committee 11 12 In the instant matter, the Response concedes and the committees’ disclosure reports 
	13 confirm that the Federal Committee accepted $1,000 from the StateRespondents 14 acknowledge that “the Act and Commission regulations prohibit the transfer of funds or assets 15 from a nonfederal campaign committee to the federal campaign committee of the same 16 candidate.”Nevertheless, Respondents contend that the deposit to the federal committee was 
	 Committee.
	36 
	37 

	12-16, MUR 5646 (Cohen for N.H.) (finding that candidate’s federal committee received prohibited transfer of 
	12-16, MUR 5646 (Cohen for N.H.) (finding that candidate’s federal committee received prohibited transfer of 
	12-16, MUR 5646 (Cohen for N.H.) (finding that candidate’s federal committee received prohibited transfer of 

	funds when he used state campaign funds to pay for federal campaign expenses); Conciliation Agreement ¶¶ IV.11, 
	funds when he used state campaign funds to pay for federal campaign expenses); Conciliation Agreement ¶¶ IV.11, 

	V.1-2, MUR 4974 (Friends of Tiberi, et al.) (stating that candidate’s federal and state committees violated 11 C.F.R. 
	V.1-2, MUR 4974 (Friends of Tiberi, et al.) (stating that candidate’s federal and state committees violated 11 C.F.R. 

	§ 110.3(d) when his state committee paid for expenses incurred on behalf of his federal committee). 
	§ 110.3(d) when his state committee paid for expenses incurred on behalf of his federal committee). 

	34 
	34 
	See Transfer of Assets from State to Federal Campaigns, 58 Fed. Reg. 3474, 3475 (Jan. 8, 1993); Advisory 

	Opinion 1992-19 (Mike Kreider for Congress Committee). When the state committee does not own the asset 
	Opinion 1992-19 (Mike Kreider for Congress Committee). When the state committee does not own the asset 

	transferred, the federal committee must pay the usual and normal charge for use of the asset to the proper owner. 
	transferred, the federal committee must pay the usual and normal charge for use of the asset to the proper owner. 

	See 11 C.F.R. § 100.52(d). 
	See 11 C.F.R. § 100.52(d). 

	35 
	35 
	F&LA at 4, MUR 7109 (Portantino). 

	36 
	36 
	Resp. at 2; see also State Committee Amended 27-Day Report. 

	37 
	37 
	Resp. at 2; see also 11 C.F.R. § 110.3(d). 


	MUR 8128 (Anthony D’Esposito, et al.) Factual and Legal Analysis Page 8 of 17 
	1 not a transfer of funds, and was instead a contribution by the state committee and thus 
	2 
	permissible.
	38 


	3 Respondents’ argument is unavailing for several reasons.  First, Respondents seek to 
	4 transform a prohibited action into a permitted one by simply relabeling the action, without 
	5 providing any authority in support of such a recharacterization. Rather, the Commission has 
	6 previously found that such a provision of funds from a federal candidate’s state committee to 
	7 their federal committee constitutes a
	 transfer.
	39 

	8 Second, 11 C.F.R. § 110.3(d) was intended to address the exact action at issue here.
	40 

	9 According to the Explanation and Justification regarding “Transfer of Funds From State to 
	10 Federal Campaigns,” this regulation was intended to prohibit “transfers of cash or other assets 
	11 from state campaign committees to federal campaign committees.”This regulatory scheme 
	41 

	12 was adopted because “[m]any states allow individuals to make contributions to state candidates 
	13 that would exceed FECA limits….[and] allow corporations and labor organizations to make 
	Resp. at 2. 
	38 

	See, e.g., First GCR at 10-11 & Cert. ¶¶ 1-2, MUR 5406 (Friends of Dan Hynes, et al.) (reflecting unanimous approval of recommendation to find reason to believe, send a letter of admonishment, and require disgorgement where state committee made $1,000 transfer to federal committee); First GCR at 11 & Cert. at ¶ 3, MUR 5304 (Friends of Dennis Cardoza, et al.) (reflecting unanimous approval of recommendation to find reason to believe and send a letter of admonishment where state committee made $1,000 transfer
	39 

	admonishment where state committee made two $1,000 transfers to federal committee but later issued a refund). 
	Cf., GCR at 1, 3 & Cert., MUR 6340 (McDowell for Congress, et al.) (reflecting Commission’s unanimous approval 
	of a dismissal under the Enforcement Priority System where a state committee made a $1,000 transfer to federal committee, reported it as a contribution, and federal committee acknowledged impermissible activity and took remedial action). 
	Respondents assert that contributions from nonfederal committees to federal committees are permissible “so long as [a] nonfederal committee has sufficient permissible funds to make the contribution.” Resp. at 2. Respondents cite 11 C.F.R. §§ 100.5 and 300.61 to support their contention. Id. 11 C.F.R. § 100.5 provides definitions of political committees, while 11 C.F.R. § 300.61 addresses soft money prohibitions; neither regulation supports Respondents’ assertion. 
	40 

	58 Fed. Reg. 3474, 3475 (Jan. 8, 1993). 
	41 
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	1 contributions to state candidates.”In adopting the regulation, the Commission was “also 2 concerned about the indirect use of impermissible funds in federal elections . . . consequently, 3 the Commission has decided to promulgate new rules that would more effectively prevent the 4 indirect use of impermissible funds in federal elections.”5 Accordingly, there is sufficient information to find reason to believe that the Respondents 6 violated 52 U.S.C. § 30125(e)(1)(A) and 11 C.F.R. § 110.3(d) in connection
	42 
	43 
	discretion.
	44 

	10 B. The Commission Dismisses, Pursuant to Heckler, the Allegation That the 11 State and Federal Committees Violated 52 U.S.C. § 30125(e)(1)(A) and 11 12 C.F.R. §§ 110.3(d) and 300.61 by Receiving and Spending Nonfederal Funds 13 in Connection with a Federal Election Because D’Esposito Was a Candidate 14 for Local Office 15 16 The Complaint alleges that D’Esposito’s federal campaign received impermissible 
	17 contributions from his State Committee through the State Committee’s payments for alleged 18 federal campaign expenditures.  Specifically, the Complaint refers to D’Esposito’s State 19 Committee expenditures for, inter alia, “print and online advertising, rent, cell phones, volunteer 20 expenses and mail services.”The Complaint alleges that these expenditures must have been 21 related to D’Esposito’s federal campaign because he had recently been elected to his position on 
	45 

	42 
	42 
	42 
	Id. 

	43 
	43 
	Id. 

	44 
	44 
	See Heckler v. Chaney, 470 U.S. 821 (1985). See also, e.g., F&LA at 2, MUR 7367 (Anthony J. Brindisi, 

	et al.) (dismissing matter involving two $1,000 contributions from a state campaign committee based on the de 
	et al.) (dismissing matter involving two $1,000 contributions from a state campaign committee based on the de 

	minimis amount in violation and issued a reminder letter); F&LA at 1-3, MUR 7338 (Rick for Congress, et al.) 
	minimis amount in violation and issued a reminder letter); F&LA at 1-3, MUR 7338 (Rick for Congress, et al.) 

	(dismissing matter involving $955 transfer from state committee to federal committee). 
	(dismissing matter involving $955 transfer from state committee to federal committee). 

	45 
	45 
	Compl. at 3-5. 
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	1 the local town council, and the expenditures occurred at a time where the next town council 2 election was over three years away. The Complaint concludes that, during the relevant 3 timeframe, D’Esposito’s federal campaign was “his only active campaign.”4 If the State Committee’s expenditures were made in connection with D’Esposito’s federal 5 candidacy, the State Committee would have made, and Federal Committee would have received, 6 a prohibited in-kind However, 52 U.S.C. § 30125(e)(2) provides an exemp
	46 
	47 
	contribution.
	48 

	10 such State or local candidate . . . .”The Commission has explained that the purpose of the 11 “dual candidate” exception is “to provide an equitable basis for a Federal officeholder or 12 candidate to conduct his or her campaign for non-Federal office so that he or she is not 13 financially disadvantaged when competing with a non-Federal opponent who may raise and 
	49 

	Id. at 2, 5. 
	46 

	Id. at 3. 
	47 

	See F&LA at 11, MUR 6447 (Steele for Maryland) (“[I]f State Committee funds were used to pay federal campaign expenses, the Federal Committee would have received prohibited in-kind contributions from the State Committee in violation of [52 U.S.C. § 30125(e)(1)(A)] and 11 C.F.R. § 110.3(d).”); F&LA at 3, MUR 6219 (Kuhl) (“[T]he Federal Committee received prohibited in-kind contributions from the State Committee, in violation of [52 
	48 

	U.S.C. 
	U.S.C. 
	U.S.C. 
	§ 30125(e)(1)(A)] and 11 C.F.R. § 110.3(d).”); F&LA at 5, MUR 6267 (Paton) (The Commission found that Jonathan Paton, Paton for Senate and Jonathan Paton, in his official capacity as Treasurer, violated [52 U.S.C. 30125 (e)(1)(A)] and 11 C.F.R. § 110.3(d) by making and receiving prohibited in-kind contributions of non-federal funds in connection with an election for federal office.); F&LA at 5, MUR 5480 (Levetan) (The Commission found that transfer of in-kind contributions (polling services) from the State 

	U.S.C. 
	U.S.C. 
	§ 30125(e)(1)(A)] and 11 C.F.R. § 110.3(d).);  see also F&LA at 4, MUR 7109 (Portantino) (“The provisions at 52 U.S.C § 30125(e) and 11 C.F.R. § 110.3(d) are designed to prevent the use of funds that are outside the limitations and prohibitions of the Act in federal elections, and to ensure that all funds used in federal elections are reported.”). 


	52 U.S.C. § 30125(e)(2) (emphasis added). 
	49 
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	1 spend funds without the same restrictions that section [30125(e)] imposes on Federal candidates 
	2 and officeholders.”Here, the applicable New York law defines a “candidate” as: 
	50 

	3 an individual who seeks nomination for election, or election, to any 4 public office or party position . . . whether or not the public office 5 or party position has been specifically identified at such time and 6 whether or not such an individual is nominated or elected, and, . . . 7 an individual shall be deemed to seek nomination for election, or 8 election, to an office or position, if he has (1) taken the action 9 necessary to qualify himself for nomination for election, or 
	10 election, or (2) received contributions or made expenditures, given 11 his consent for any other person to receive contributions or make 12 expenditures, with a view to bringing about his nomination for 13 election, or election, to any office or position at any time whether 14 in the year in which such contributions or expenditures are made or 15 at any other time.
	51 

	16 Respondents assert that D’Esposito remained a “candidate under New York law at all 
	17 times until his resignation in 2023” and that “[s]ince D’Esposito’s election in 2017, the state 
	18 Committee raised and spent thousands of dollars and filed continuous campaign finance reports 
	19 with the state all ‘with a view to bringing about his nomination for’ reelection to the [t]own 
	20 [c]ouncil.”If those claims are accurate and the State Committee had been receiving 
	52 

	21 contributions and making expenditures in 2022 related to D’Esposito’s local election, then it 
	22 appears that he could qualify as a candidate under New York State law even though his next 
	23 election was more than three years away. The Complaint’s bare allegations to the contrary, i.e., 
	24 that D’Esposito could not be considered a candidate because he had recently won re-election, 
	25 without additional support indicating that D’Esposito had decided not to run again for local 
	50 
	50 
	50 
	Advisory Opinion 2007-26 at 6 (Schock). 

	51 
	51 
	N.Y. ELEC. LAW § 14-100(7) (McKinney 2023). 

	52 
	52 
	Resp. at 3. 
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	1 office, are insufficient to refute the Respondents’ claim that D’Esposito remained a local 2 candidate. 3 An examination of the expenses at issue also fails to lend credence to Complaint’s 4 allegations.  Regarding the cell phone and volunteer expenses, as the Response notes, because 5 D’Esposito remained in his position with the town council until 2023, “it stands to reason that 6 the State Committee would continue to incur and pay its own operating and fundraising expenses 7 until [his] resignation.”It 
	53 

	10 they could have been federal expenses. 11 Similarly, there is no information that the advertising expenses referenced in the 12 Complaint were related to the federal campaign.  The disbursements at issue appear to have been 13 paid to local publications and organizations, but there is no available information regarding their 14 The Complaint points to the purposes for those expenses listed on the State 15 Committee reports (i.e., print ads, journal ads, and online ads) but does not provide any further 16
	content.
	54 
	 state campaign purposes
	55 

	53 
	53 
	53 
	Resp. at 3. 

	54 
	54 
	See Compl., Ex. A. (listing advertisements to LI Herald, 5Towns Jewish Times, Oceanside Kiwanis Club, 

	L.I. Federation of Labor, AFL-CIO, AOH Feis & Fest Committee, Jewish Home, The Inn, and The Jewish Home). 
	L.I. Federation of Labor, AFL-CIO, AOH Feis & Fest Committee, Jewish Home, The Inn, and The Jewish Home). 

	55 
	55 
	The Complaint also notes that D’Esposito used the same vendor (Minuteman Press) for services for the 

	state committee and federal committee at different intervals. Compl. at 3, 5. Specifically, the State Committee paid 
	state committee and federal committee at different intervals. Compl. at 3, 5. Specifically, the State Committee paid 

	$2,119.91 for fundraising purposes on April 30, 2022, while the federal committee paid $17,348.29 for printing 
	$2,119.91 for fundraising purposes on April 30, 2022, while the federal committee paid $17,348.29 for printing 

	services in August and November 2022. See State Committee Amended 27-Day Report; D’Esposito for New York, 
	services in August and November 2022. See State Committee Amended 27-Day Report; D’Esposito for New York, 

	Amended 2022 Post-General Report at 132, 147 (July 20, 2023), https://docquery.fec.gov/pdf/897/2023072095839 
	Amended 2022 Post-General Report at 132, 147 (July 20, 2023), https://docquery.fec.gov/pdf/897/2023072095839 

	76897/202307209583976897.pdf; D’Esposito for New York, Amended 2022 Pre-Primary Report at 42 (Nov. 11, 
	76897/202307209583976897.pdf; D’Esposito for New York, Amended 2022 Pre-Primary Report at 42 (Nov. 11, 

	2022), https://docquery.fec.gov/pdf/346/202211119546754346/202211119546754346.pdf. As noted above, 
	2022), https://docquery.fec.gov/pdf/346/202211119546754346/202211119546754346.pdf. As noted above, 

	D’Esposito remained a viable candidate for his local position on the town council until his resignation and therefore 
	D’Esposito remained a viable candidate for his local position on the town council until his resignation and therefore 

	likely had operating expenses, such as fundraising. While the Response fails to specifically address the above
	likely had operating expenses, such as fundraising. While the Response fails to specifically address the above
	-
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	1 As to the golf outing, the Complaint alleges that the event was held for the purpose of 2 influencing the federal election because it was held after D’Esposito had announced his federal 3 candidacy.  However, the Complaint provides no information supporting the allegation that the 4 event was related to the federal campaign, other than pointing to a third-party Facebook post that 5 indirectly referenced D’Esposito’s federal Respondents assert that there is “no 6 evidence to suggest . . . [the golf outing]
	candidacy.
	56 
	57 

	10 have been planned well before D’Esposito declared his federal 11 Regarding the office rental expenses, both the State and Federal Committees appear to 12 have used the same officeAs demonstrated in the chart below, the State and Federal 13 Committees’ disclosure reports reveal that each committee made office rent payments separately 14 and at different intervals: 
	candidacy.
	58 
	 address.
	59 

	mentioned allegation, this allegation, by itself, does not support a reasonable inference that the fundraising payment 
	by the state committee was in service of D’Esposito’s federal candidacy. 
	Compl., Ex. D (reflecting post from May 2022 by another local candidate showing a photo from D’Esposito’s golf outing and stating that “we will elect Anthony D’Esposito to represent us in Washington, D.C.”). 
	56 

	Resp. at 3. 
	57 

	See Anthony D’Esposito, 2021 Councilman D’Esposito Golf Classic, FACEBOOK (last visited Feb. 8, 2024) (advertising a similar golf event held by D’Esposito in May 2021). 
	58 
	/ events/226763059173377/ 
	https://facebook.com


	See, e.g., D’Esposito for New York, Amended 2022 Year-End Report (July 20, 2023), (reflecting address of P.O. box 188, Island Park, NY 
	59 
	. gov/pdf/078/202307209583977078/202307209583977078.pdf 
	https://docquery.fec


	11558); Citizens for D’Esposito Itemized Original Disclosure, 
	(search “Citizens for D’Esposito,” then navigate to 2022 32-Day Pre-General Report, 2022 11-Day Pre-General Report, 2022 27-Day Post-General Report, and 2023 January Periodic Itemized Original State/Local Report and search “rent” in each) (last visited Feb. 8, 2024) . 
	https://publicreporting.elections.ny.gov/CandidateCommitteeDisclosure/CandidateCommitteeDisclosure 
	https://publicreporting.elections.ny.gov/CandidateCommitteeDisclosure/CandidateCommitteeDisclosure 
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	Table
	TR
	Federal Committee60 
	State Committee61 

	Date 
	Date 
	Amount 
	Amount 

	March '22 
	March '22 
	$0 
	$0 

	April '22 
	April '22 
	$0 
	$0 

	Mav'22 
	Mav'22 
	$0 
	$0 

	June '22 
	June '22 
	$0 
	$0 

	July '22 
	July '22 
	$0 
	$0 

	Aug. '22 
	Aug. '22 
	$3,500 
	$5.000 

	Sept. '22 
	Sept. '22 
	$0 
	$0 

	Oct. '22 
	Oct. '22 
	$0 
	$1.250 

	Nov. '22 
	Nov. '22 
	$0 
	$1.250 

	Dec. '22 
	Dec. '22 
	$1,500 
	$1,250 

	Jan. '23 
	Jan. '23 
	$0 
	$0 

	Feb. '23 
	Feb. '23 
	$0 
	$0 

	March '23 
	March '23 
	$4.500 
	$0 

	TOTAL 
	TOTAL 
	$9,500 
	$8,750 


	1 Neither the Response nor the Complaint provide any infonnation regarding the committees' 
	2 respective office lease agreements, including the beginning and end dates and the amounts owed. 
	3 However, as Respondents note, D'Esposito was still an elected officeholder during the time 
	4 period in question and therefore, the State Committee still likely had operating expenses, such as 
	5 office rent. Without more info1mation, the Complaint's unsubstantiated allegation is insufficient 
	6 to rebut Respondents ' asse1iion that the State Committee's payments for office rent expenses 
	7 were related to D'Esposito's local candidacy. 
	See D'Esposito for New York, Amended 2022 October Qua1terly Repo1t (Dec. . New York, Amended 2022 Year­D'Esposito for New York, Amended 2023 April Qua1terly Repo1t (July 20, 2023), 202307209583977127/202307209583977127.pdf. 
	60 
	11, 2022), https://docgue1y
	fec.gov/pdf/550/202212119557531550/202212119557531550.pdf; D'Esposito for 
	End Repo1t (July 20, 2023), https://docguery.fec.gov/pdf/078/202307209583977078/202307209583977078.pdf; 
	https://docgue1y.fec.gov/pdf/127/ 

	See Candidate/Committee Disclosures Search, N.Y. STA1E BD. OF ELECTIONS. . gov/CandidateCollllllitteeDisclosure/CandidateCormnitteeDisclosure ( search "Citizens for D 'Esposito," then navigate to 2022 32-Day Pre-General Repo1t, 2022 11-Day Pre-General Report, 2022 27-Day Post-General Repo1t, and 2023 Janua1y Periodic Itemized Original State/Local Repo1t and search "rent" in each) (last visited Feb. 8, 2024). 
	61 
	, https://publicrepo1ting
	elections.ny
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	1 Finally, regarding the P.O. box expenditures, the Complaint notes that the State 
	2 Committee paid for a P.O. box that listed a Washington, D.C. address and asserts that even if 
	3 D’Esposito was running for local office in New York, there is no reasonable explanation for such 
	4 an expenditure unless it was in connection with his federal Respondents do not 
	candidacy.
	62 

	5 deny that the State Committee purchased a P.O. box, but claim that it was not located in 
	6 Washington, D.C.Rather, the Response explains that it was the online receipt provided 
	63 

	7 through the U.S. Postal Service website that listed a Washington, D.C. address, and that address 
	8 was subsequently listed on the State Committee’s disclosureIt further notes that 
	 report.
	64 

	9 disclosure reports filed with the Commission show “several committees not located in DC 
	10 reporting similar addresses for the payment of their own online PO boxes.”Here, the 
	65 

	11 Complaint’s unsupported allegation is insufficient to refute Respondents’ assertion, and thus 
	Compl. at 5. 
	62 

	Resp. at 3. 
	63 

	Id. 
	64 

	Id. The address listed on the State Committee’s disclosure reports is 900 Brentwood Rd, Washington, DC 20066, which is listed as “Washington Main Office” on the USPS website. Find USPS Locations: Washington Main Office, USPS, (last visited Feb. 8, 2024). A search of committee reports on the Commission’s website reveals other candidate committees listing a Washington, D.C. address in connection with payments to USPS for P.O. box rentals, and hundreds of other committees list D.C. USPS addresses in connection
	65 
	https://tools.usps.com/find-location.htm?location=1386523 
	https://tools.usps.com/find-location.htm?location=1386523 


	(last visited Feb. 8, 2024) (reflecting disbursements by House and Senate committees to recipients located in Washington, D.C., with a description of “PO Box”); FEC Disbursements:  Filtered Results, FEC.GOV, (last visited Feb. 8, 2024) (reflecting disbursements by House and Senate committees to recipients located in Washington, D.C., with a recipient name including “USPS”). 
	type=processed&recipient name=usps&recipient city=washington& recipient state=DC&disbursement description=PO+Box&spender committee type=S&spender committee type= H 
	https://www.fec.gov/data/disbursements/?data 

	. fec.gov/data/disbursements/?data_type=processed&recipient_name=usps&recipient_city=Washington&recipient_st ate=DC&spender_committee_type=S&spender_committee_type=H 
	https://www
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	1 does not support a reasonable inference that the mailbox was obtained in furtherance of 2 D’Esposito’s federal candidacy.  Accordingly, the Commission dismisses this 3 C. The Commission Dismisses the Allegation that Respondents Violated the Soft 
	allegation.
	66 

	4 Money Provisions of 52 U.S.C. § 30125(e)(1)(A)-(B) and 11 C.F.R. §§ 300.615 300.62 in Connection with the State Committee’s Receipt and Spending of 6 Nonfederal Funds 
	-

	7 The Complaint alleges that the State Committee accepted at least $44,410 in 8 contributions from corporations after D’Esposito declared his federal candidacy, which 9 constitutes the impermissible receipt of soft money in violation of the Act and Commission 
	10 The Act states that an entity EFMC’d by a federal candidate or federal 11 officeholder is prohibited from “receiv[ing] . . . funds in connection with any election other than 12 an election to Federal office” unless the funds are subject to the limitations and source 13 prohibitions of the Act.As discussed above, the “dual candidate” exception applies here.As 14 a federal candidate, D’Esposito EFMC’d the State Committee, and would therefore be prohibited 15 from accepting contributions from corporations, 
	regulations.
	67 
	68 
	69 

	66 
	66 
	66 
	Moreover, even if the Complaint’s allegation were true, the amount of the payment for the P.O. box cited in 

	the Complaint was de minimis ($258). Compl., Ex. A. 
	the Complaint was de minimis ($258). Compl., Ex. A. 

	67 
	67 
	Compl. at 6; id., Ex. D. 

	68 
	68 
	52 U.S.C. § 30125(e)(1)(B). The Commission has enforced this prohibition against entities EFMC’d by 

	federal candidates, including against a state committee of a federal candidate/officeholder. See F&LA at 5, MUR 
	federal candidates, including against a state committee of a federal candidate/officeholder. See F&LA at 5, MUR 

	6985 (Apr. 11, 2017) (Zeldin for Senate, et al.) (reason to believe where state campaign committee of federal 
	6985 (Apr. 11, 2017) (Zeldin for Senate, et al.) (reason to believe where state campaign committee of federal 

	candidate/officeholder accepted corporate contributions after individual became a federal candidate and was no 
	candidate/officeholder accepted corporate contributions after individual became a federal candidate and was no 

	longer a state candidate); see also F&LA at 7, MUR 6957 (Isadore Hall III, et al.) (reason to believe where ballot 
	longer a state candidate); see also F&LA at 7, MUR 6957 (Isadore Hall III, et al.) (reason to believe where ballot 

	measure committee EFMC’d by federal candidate accepted corporate contributions after individual became a federal 
	measure committee EFMC’d by federal candidate accepted corporate contributions after individual became a federal 

	candidate). 
	candidate). 

	69 
	69 
	Supra Part III. B. 
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	1 connection with such election for State or local office.”Thus, a simultaneous state candidate 2 and federal candidate may spend otherwise impermissible funds in connection with his or her 3 own state election in accordance with this “dual candidate” .4 Here, Respondents maintain that D’Esposito remained a viable local candidate during the 5 relevant timeframe, even after heAs established above, New 6 York state law and relevant statutory authority support Respondents’ claim.  Accordingly, 7 because D’Espo
	70 
	exception
	71 
	 declared his federal candidacy.
	72 
	prohibitions.
	73 

	10 or 11 C.F.R. §§ . 
	300.61-300.62

	See 52 U.S.C. § 30125(e)(2); see also 11 CF.R. 300.63. 
	70 

	See 52 U.S.C. § 30125(e)(2); see also 11 CF.R. 300.63; see also Advisory Opinion 2005-02 at 2, 4 (Corzine); Advisory Opinion 2003-32 at 5 (Tenenbaum). Resp. at 3. See, e.g., F&LA at 12, MUR 6820 (Buddy Carter for Congress). 
	71 
	72 
	73 










