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FEDERAL ELECTION COMMISSION 
WASHINGTON, D.C. 

June 3, 2024 
By First Class Mail 
Matt Sommer 
Treasurer 
Eugene DePasquale for Pennsylvania 
1560 W. Princess Street 
York, PA 17404  

RE: MUR  7773 
Eugene DePasquale for Pennsylvania 

Dear Mr. Sommer: 

On August 11, 2020, the Federal Election Commission notified Eugene DePasquale for 
Pennsylvania and you, in your official capacity as treasurer, (“State Committee”) of a complaint 
alleging violations of certain sections of the Federal Election Campaign Act of 1971, as 
amended.  On May 1, 2024, the Commission voted to dismiss the allegations that the State 
Committee violated 52 U.S.C. § 30125(e)(1)(A) and 11 C.F.R. § 300.61 by directing or spending 
funds in connection with a federal election that were not subject to the limitations, prohibitions, 
and reporting requirements of the Act, when the State Committee made in-kind contributions for 
Euguene DePasquale’s testing-the-waters expenditures. At the same time, the Commission 
voted to dismiss the allegations that the State Committee violated 11 C.F.R. § 110.3(d) by 
transferring assets to a federal committee in connection with that committee’s testing-the-waters 
activities.  Accordingly, the Commission voted to close the file, effective on June 3, 2024.   

Documents related to the case will be placed on the public record today.  See Disclosure 
of Certain Documents in Enforcement and Other Matters, 81 Fed. Reg. 50,702 (Aug. 2, 2016).  
Any applicable Factual and Legal Analysis or Statements of Reasons available at the time of this 
letter’s transmittal are enclosed. 

If you have any questions, please contact Christine C. Gallagher, the attorney assigned to 
this matter, at (202) 694-1650. 

Sincerely, 

Anne B. Robinson 
Assistant General Counsel 
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FEDERAL ELECTION COMMISSION 

       WASHINGTON, D.C. 

 
 

BEFORE THE FEDERAL ELECTION COMMISSION 

 
            ) 
In the Matter of      ) 
       )  MUR 7773 
Eugene DePasquale, et al.    ) 
            ) 
 

STATEMENT OF REASONS OF CHAIRMAN SEAN J. COOKSEY AND 
COMMISSIONERS ALLEN J. DICKERSON AND JAMES E. “TREY” TRAINOR, III 

 
This matter arose from a Complaint alleging that former Pennsylvania Auditor General and 

former congressional candidate Eugene DePasquale violated various testing-the-waters and soft-
money restrictions in the Federal Election Campaign Act of 1971, as amended (“the Act”).1 The 
Complaint bases its allegations on expenditures and other activities by both DePasquale’s state-
level and federal campaign committees prior to his official entry into the 2020 congressional 
campaign for Pennsylvania’s Tenth Congressional District.2 
 

Following the Complaint and responses from the Respondents, however, necessary delays 
forestalled the Commission’s consideration of this matter’s merits. As a result of this lag, the 
Office of General Counsel (“OGC”) circulated a First General Counsel’s Report to the 
Commission on April 2, 2024.3 But by that point, most of the activity at issue in the Complaint 
was beyond the five-year statute of limitations that governs violations of the Act.4 The few 
transactions still subject to possible enforcement on the date the report circulated would have been 
beyond the limitations period in a matter of weeks.5 As a result, the Commission dismissed the 
Complaint because it lacks the authority to enforce against activity outside of the statute of 
limitations, and it could not effectively pursue enforcement against the remaining activity with 
such little time remaining and limited agency resources.6 

 
1  Complaint (Aug. 6, 2020), MUR 7773 (Eugene DePasquale, et al.).  
2  Id. at 3–4. 
3  First General Counsel’s Report (April 2, 2024), MUR 7773 (Eugene DePasquale, et al.). 
4  Id. at 1 (noting a statute-of-limitations period running from March 5, 2024, to May 13, 2024). See also 28 
U.S.C. § 2462 (“[A]n action, suit or proceeding for the enforcement of any civil fine, penalty, or forfeiture, pecuniary 
or otherwise, shall not be entertained unless commenced within five years from the date when the claim first 
accrued.”). 
5  See Complaint at 4 (Aug. 6, 2020), MUR 7773 (Eugene DePasquale, et al.) (setting out a table of relevant 
transactions). 
6  See 28 U.S.C. § 2462; Heckler v Chaney, 470 U.S. 821, 831 (1985). 
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________________________________  May 30, 2024    
Sean J. Cooksey     Date 
Chairman 

________________________________  May 30, 2024    
Allen J. Dickerson      Date 
Commissioner  

________________________________  May 30, 2024    
James E. “Trey” Trainor, III    Date 
Commissioner  
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FEDERAL ELECTION COMMISSION 
WASHINGTON, D.C. 20463 

BEFORE THE FEDERAL ELECTION COMMISSION 

In the Matter of ) 
) 

DePasquale for PA 10, et al. ) MUR 7773 
) 

STATEMENT OF REASONS OF VICE CHAIR ELLEN L. WEINTRAUB AND 
COMMISSIONER SHANA M. BROUSSARD 

This matter concerns allegations that Eugene DePasquale’s state committee paid “testing the 
waters” expenses for DePasquale’s federal campaign. The Office of General Counsel (“OGC”) 
concluded that most of the expenses at issue were not clearly related to the federal campaign, some of 
the expenses were reimbursed by the federal committee, and the small amount of potential in-kind 
contributions were not worth pursuing.1 Given the small amount at issue and in light of the 
Commission’s limited resources, we agreed with OGC’s recommendation and voted to dismiss, based 
on prosecutorial discretion.2  

The statute of limitations was not part of our rationale for dismissal. Had this matter involved a 
more significant violation we would have voted to find reason to believe. The statute of limitations for 
the reporting violations did not fully expire for seven months, and even after that, we would have sought 
disclosure as an equitable remedy for a significant violation.3 

Date Ellen L. Weintraub 
Vice Chair 

Date Shana M. Broussard 
Commissioner 

1 First Gen. Counsel’s Rpt. at 34-36, MUR 7773 (DePasquale for PA 10, et al.). 
2 Cert. ¶ 1 (May 1, 2024); Heckler v. Chaney, 470 U.S. 821 (1985). While the Complaint alleges nearly $137,000 in 
violation, OGC concluded that the potential amount in violation did not exceed $14,000. See First Gen. Counsel’s Rpt. at 34. 
3 The reporting violations were on the committee’s 2019 October Quarterly Report filed on October 15, 2019. 
Therefore, the statute of limitations would expire on October 15, 2024. We note that even after the statute of limitations 
expires, the Commission retains authority to seek equitable relief such as the correction of inaccurate reporting since it is 
distinguishable from “any civil fine, penalty, or forfeiture” established in 52 U.S.C. § 2462.  

May 30, 2024

May 30, 2024
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	which he is required to file state campaign finance reports.3 DePasquale 's term as Auditor General will end in January 2021 and state term-limit laws prevent him from running for reelection. 
	On March 26, 2019, it was reported that DePasquale was "strongly considering" running for federal congressional officeand the following day, DePasquale confirmed the reports.Around this time, DePasquale's state campaign website had been shut down, presumably because he was not running for any state office again. However, De Pasquale began using both his state campaign social media and campaign finance accounts apparently for his federal congressional campaign. 
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	5 
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	Although a "review of DePasquale's campaign finance records since his 2016 reelection show[ ed] no Facebook advertising expenses," DePasquale began running ads with his state campaign Facebook account spending nearly $24,000 in April and May 2019.7 Some of the ads specifically targeted a "key portion of the sprawling 10th district."Those ads "play[ed] up his advocacy on 
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	prescription drug pricing and success in cutting down on unanswered child abuse hotline calls."9 Other ads sought to collect supporters' 
	information.
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	10 FacebookAd Library, Available at 
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	Eugene A. DoPasqualo 
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	DePasquale also made several expenditures from his state campaign account, which again appear to From March to May 2019, DePasquale's state campaign made thirteen expenditures as shown in the following table: 
	be for his federal campaign.
	11 
	12 

	Date 
	Date 
	Date 
	Recipient 
	Amount 
	Description 

	3/5/19 
	3/5/19 
	Rising Tide Interactive 
	$6,000 
	Retainer 

	3/5/19 
	3/5/19 
	Think Big Campaigns 
	$2,000 
	Website 

	3/13/19 
	3/13/19 
	Stanford Campaigns 
	$5,000 
	Research 

	3/22/19 
	3/22/19 
	Rising Tide 
	$6,000 
	Retainer 

	4/1/19 
	4/1/19 
	Rising Tide 
	$23,000 
	Media 

	4/1/19 
	4/1/19 
	Standford (sic) Campaigns 
	$5,000 
	Research 

	4/1/19 
	4/1/19 
	Jackson Media Group 
	$22,000 
	Media Production/ Consulting 

	4/1/19 
	4/1/19 
	Think Go Big (sic) 
	$2,000 
	Website 

	4/11/19 
	4/11/19 
	EveryAction Inc. 
	$4,050 
	Software 

	4/22/19 
	4/22/19 
	Rising Tide Interactive 
	$23,000 
	Media 

	5/10/19 
	5/10/19 
	Think Big Campaigns 
	$2,000 
	Website 

	5/10/19 
	5/10/19 
	Jackson Media Group 
	$11,000 
	Video Production 

	5/13/19 
	5/13/19 
	Think Big 
	$2,000 
	Website 


	On June 25, 2019, DePasquale reportedly was "telling fellow Democrats that he's going to run 
	for Congress" and "would announce his candidacy in July."B On June 30, 2019, DePasquale announced 
	he was in fact running for U.S House of Representatives from Pennsylvania's 10th Congressional 
	Eugene DePasquale For Pennsylvania, Pennsylvania Campaign Finance Report, Filed Oct. 25, 2019, available at ReportID=3 l 4045&isS tatement=0&is24Hour=0. 
	11 
	https:/ /www.campaignfinanceonline.pa.gov/Pages/ShowReport.aspx? 

	121d. 
	Marc Levy, Pa. Auditor General Plans Runfor Congress, Democrats Say, Penn Live, Jun. 25, 2019, available at . 
	13 
	https://www.pennlive.com/news/2019/06/pa-auditor-general-plans-run-for-congress-democrats-say.html
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	District, and planned to file the required paperwork July 1. After formally launching his federal campaign, DePasquale did not make any additional expenditures from his state campaign account to campaign firms. 
	14 
	15 

	II. Law. 
	Federal law prohibits federal candidates from soliciting, receiving, directing, transferring, or spending funds in connection with an election for federal office unless the funds are subject to the limitations, prohibitions, and reporting requirements of the Act. For instance, funds raised for a state campaign are not subject to federal contribution limitations or federal reporting requirements for contributions and expenditures, and these "non-federal" funds cannot be used for a 
	16 
	federal election.
	17 

	Additionally, federal candidates may only accept contributions that do not violate the limit and source prohibitions of federal law.18 Contributions are broadly defined to include monetary donations, gifts, and loans, but also "anything of value ... for the purpose of influencing any election for Federal office."In addition to this broad definition, the regulations also specify that federal candidate campaign committees are prohibited from accepting contributions from a nonfederal candidate 
	19 

	Charles Thompson, Pa. Auditor General Eugene DePasquale Is Runningfor Congress, and Heres Why, Penn Live, June 30, 2019, available at depasquale-has-decided-on-his-next-race-its-congress-and-heres-why.html; Andy Palumbo, Auditor General Eugene DePasquale is Runningfor Congress, WNEP, July 1, 2019, avanews/local/bradford-county/auditor-general-depasquale-is-running-for-congress/523-9a5579f3-06f4-42c4a980-7dl 781229bfc. 
	14 
	https://www.pennlive.com/news/2019/06/pas-auditor-general-eugene
	ilable at: https://www.wnep.com/article/ 
	-

	15 The only expenditures reported were to other candidates and political committees and for bank fees. DePasquale for Pennsylvania, Campaign Finance Report, 2019 Annual Report, available at https:// . 
	www.campaignfinanceonline.pa.gov/Pages/ShowReport.aspx?ReportID=320088&isStatement=O&is24Hour=O

	52 U.S.C. § 30116; see also 11 C.F.R. § 300.63 ("Ifan individual is simultaneously running for both Federal and State or local office, the individual must raise, accept, and spend only Federal funds for the Federal election."). 
	16 

	52 U.S.C. §§ 30104, 30116, 30118. Even in the case where a candidate is simultaneously running for both federal and state office, the candidate may only solicit, receive, or spend non-federal funds ifits (1) "solely in connection with such election for State or local office"' (2) "refers only" to him or her, to other candidates for that same state or local office, or both; and (3) is permitted under state law. 52 U.S.C. § 30125( e)(2); 11 C.F.R. 300.63; Federal Election Advisory Opinion AO 2016-25 (Jan. 25,
	17 

	1s 52 U.S.C. §§ 30101, 30118. 
	19 52 U.S.C. § 30101(8)(A). 
	Page 6 of10 
	campaign committee: "Transfers of funds or assets from a candidate's campaign committee or account for a nonfederal election to his or her principal campaign committee or other authorized committee for a federal election are prohibited."0 
	2

	These laws apply before the candidate announces a federal campaign while in the "testing the waters" phase, as well as 
	after.
	21 

	III. Cause ofAction 
	In the present case, DePasquale's state campaign account is not subject to the limitations, prohibitions, and reporting requirements of federal law. Thus, before announcing his federal campaign as well as after, DePasquale is (1) not permitted to spend any state campaign funds for his federal election and (2) not permitted to transfer any funds or assets from his state campaign committee to his federal campaign committee. However, the facts surrounding DePasquale's use of his state campaign fund demonstrate
	20 11 CFR § 110.3(d). 
	Funds raised or spent during the "testing the waters" phase prior to announcing a federal candidacy are also subject to federal law. 11 CFR § 100. 72 (stating only funds permissible under the Act may be used for testing the waters activities, and ifthe individual becomes a candidate all funds received are contributions subject to the reporting requirements ofthe Act). 
	21 
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	Additionally, from March to May 2019, DePasquale made expenditures in the amount of $113,050 from his state campaign bank account that appear to be directly related to his federal campaign. These expenditures were made to five separate entities: 
	22
	(A) $58,000 to Rising Tide Interactive for a "Retainer" and "Media." DePasquale had not 
	23
	previously made payments to Rising Tide Interactive (a "full-service digital marketing agency") from his state campaign account, and combined with the fact that part of the payments were characterized as a 
	24
	"retainer," this indicates he recently hired this company. However, because he was not running for state office, DePasquale had no reason to hire and pay a company for media related to his state office. Moreover, the close proximity to the formal announcement of his federal campaign shows this is the likely the purpose of hiring this new company. In fact, and proving the point, DePasquale's federal campaign has continued to pay Rising Tide Interactive as a vendor in his congressional race, further 
	demonstrating the prior state payments were for this federal campaign.
	25 

	(B) $8,000 to Think Big Campaigns for "Website." Because DePasquale was not running for state office and had shut down his state campaign website, there was no reason for his state campaign to 
	6
	pay Think Big Campaigns (a firm providing "digital and field advocacy" services/ for expenses related 
	Eugene DePasquale For Pennsylvania, Pennsylvania Campaign Finance Report, Filed Oct. 25, 2019, available at ReportID=314045&isS tatement=0&is24Hour=0. 
	22 
	https:/ /www.campaignfinanceonline.pa.gov/Pages/ShowReport.aspx? 

	Rising Tide Interactive, "About Rising Tide," Available at Accessed Jul. 30, 2020. 
	23 
	https://www.risingtideinteractive.com/who-we-are/, 

	Id.; CFReportSearch.aspx, Accessed July 30, 2020. 
	24 
	Pennsylvania Campaign Finance Search, Available at https://www.campaignfinanceonline.pa.gov/Pages/ 

	DePasquale For PA 10 has paid Rising Tide Interactive a total of $. Federal Election Commission 
	25 
	37,335.81

	Disbursements Search, Available at /? data type=processed&committee id=C00710533&recipient name=rising+tide&two _year transaction___period=20 20&min date=0l%2F01 %2F2019&max date=l2%2F31 %2F2020, Accessed Jul. 30, 2020. 
	https://www.fec.gov/data/disbursements

	6 Think Big Campaigns, /, Accessed July 30, 2020. 
	2
	"About," Available at https://thinkgobig.com/about
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	27 
	to a "website." However, DePasquale launched a new website for his federal campaign, which was 
	28 
	active when he announced his federal campaign on June 30, 2019. DePasquale's federal campaign 
	committee continued to made expenditures to Think Big Campaigns for "web services" and "site 
	rental."DePasquale had not previously made payments to Think Big Campaigns from his state 
	29 

	. 30
	campaign account. 
	(C) $10.000 to Stanford Campaigns for "Research." Again, because DePasquale was not running 
	for any state office, there was no reason for his state campaign to pay the research firm Stanford 
	DePasquale had not previously made payments to Stanford Campaigns 
	Campaigns for their services.
	31 

	. . 32
	h

	from 1s state campaign account. 
	(D) $33.000 to Jackson Media Group for "Media Production/Consulting" and "Video 
	Production." DePasquale's inactive state campaign did not have any need for media and video 
	production. However, DePasquale's federal campaign did. Days after announcing his federal campaign, 
	Eugene DePasquale For Pennsylvania, Pennsylvania Campaign Finance Report, Filed Oct. 25, 2019, available at ReportID=314045&isStatement=0&is24Hour=0. According to the Internet Archive's Wayback Machine, in early March 2019. Available at ia the Internet Archive's Wayback Machine on July 30, 2020. 
	27 
	https:/ /www.campaignfinanceonline.pa.gov/Pages/ShowReport.aspx? 
	DePasquale appears to have shut down his state auditor website, eugene4pa.com, 
	https://web.archive.org/web/2019*/eugene4pa.com, Accessed v

	at via the Internet Archive's Wayback Machine on June 30, 2019. DePasquale announced his congressional campaign on June 30, 2019; Charles Thompson, Pa. Auditor General Eugene DePasquale Is Runningfor Congress, and Here's Why, Penn Live, June 30, 2019, available at auditor-general-eugene-depasg_uale-has-decided-on-his-next-race-its-congress-and-heres-why.html. 
	28 
	EugeneForCongress.com, Available 
	htt,ps://web.archive.org/web/2019
	* /Eugeneforcongress.com, Accessed 
	htt,ps://www.pennlive.com/news/2019/06/pas

	29 DePasquale For PA 10 has paid Think Big Campaigns a total . Federal Election Commission data we---processed&committee id=C00710533&recipient name=think+big&two year transaction._J)eriod=202 0&min date=Ol %2F01 %2F2019&max date=l2%2F31 %2F2020, Accessed July 30, 2020. 
	of$15,443.58
	Disbursement Search, Available at htt,ps://www.fec.gov/data/disbursements/? 

	30 CFReportSearch.aspx, Accessed July 30, 2020. 
	Pennsylvania Campaign Finance Search, Available at htt,ps://www.campaignfinanceonline.pa.gov/Pages/ 

	Stanford Campaigns, "Our 
	31 
	Story," Available at htt,ps://oppresearch.com/our-story, Accessed July 30, 2020. 

	CFReportSearch.aspx, Accessed July 30, 2020. 
	32 
	Pennsylvania Campaign Finance Search, Available at https://www.campaignfinanceonline.pa.gov/Pages/ 
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	on July 8, 2019, DePasquale posted a campaign video ad to his social media pages, including his federal campaign YouTube page.The video was also posted by Jackson Media Group, a "strategic communication" and "multiscreen messaging" firm, on its DePasquale's federal campaign has continued to pay Jackson Media Group for "media production."DePasquale had not previously made payments to Jackson Media Group from his 
	33 
	webpage.
	34 
	35 
	state campaign account.
	36 

	(E) $4.050 to Everyaction Inc. for "Software." Everyaction is a company that provides "digital, fundraising, and organizing tools."Prior to this payment, DePasquale had not previously made any payments to this company from his state campaign Because he was not running a state campaign, there would be no reason to fundraise. However his federal campaign would be in need of such services. 
	37
	account.
	38 

	Eugene DePasquale for PA, YouTube, July 8, 2019, available at ? v=RBM7qpiv40E; Eugene A. DePasquale, Facebook, July 9, 2019, available at / 105821344592/posts/10157290832409593/?vh=e&d=n. 
	33 
	https://www.youtube.com/watch
	https://www.facebook.com

	Jackson Media Group, avaaccessed July 30, 2020. 
	34 
	ilable at https://www.jacksongroupmedia.com/, 

	Figure
	35 DePasquale For PA 10 has paid Jackson Media Group a total of $2,085. Federal Election Commission Disbursements Search, Available at /? data we---processed&committee id=C00710533&recipient name=jackson+media&two year transaction perio d=2020&rnin date=0l%2F01%2F2019&max date=l2%2F31%2F2020, Accessed July 30, 2020. 
	https://www.fec.gov/data/disbursements

	36 CFReportSearch.aspx, Accessed July 30, 2020. 
	Pennsylvania Campaign Finance Search, Available at https://www.campaignfinanceonline.pa.gov/Pages/ 

	Everyaction, "About Us", available at last accessed July 29, 2020. 
	37 
	https://www.evezyaction.com/about, 

	CFReportSearch.aspx, Accessed July 30, 2020. 
	38 
	Pennsylvania Campaign Finance Search, https://www.campaignfinanceonline.pa.gov/Pages/ 
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	III. Conclusion 
	The facts surrounding DePasquale's use ofhis non-federal account clearly demonstrate he made expenditures for his federal campaign with non-federal funds. Even though he wasn't running for state office, DePasquale used his state account to hire and pay several political campaign vendors for services including a campaign video, website, research, and social media ads. Directly after that, DePasquale did in fact launch a federal congressional campaign that apparently used or benefited from these services. Fur
	Moreover, because the payments indicate some of the expenses were for list building or other assets, the federal campaign may have accepted an illegal contribution from the state campaign. Even if the campaign purchased assets from the state campaign, it should be investigated to determine whether fair market value was paid given the facts above. We find the evidence here overwhelming and request the Commission immediately investigate DePasquale and DePasquale for PA 10 to assess ifthey violated federal law
	Respectfully submitted, 
	Figure
	Kendra Arnold, Executive Director Foundation for Accountability & Civic Trust 1717 K Street NW, Suite 900 Washington, D.C. 20006 
	Kendra Arnold, Executive Director Foundation for Accountability & Civic Trust 1717 K Street NW, Suite 900 Washington, D.C. 20006 
	Kendra Arnold, Executive Director Foundation for Accountability & Civic Trust 1717 K Street NW, Suite 900 Washington, D.C. 20006 
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	Subscribed and sworn to before me on August ~ ' 2020. 
	PATRICIA MHOOD
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	Matt Sommer, Treasurer DePasquale for PA 10 P.O. Box 1822 York, PA 17405 
	RE: MUR 7773 
	Dear Mr. Sommer: 
	The Federal Election Commission (FEC) received a complaint that indicates DePasquale for PA 10 and you in your official capacity as treasurer may have violated the Federal Election Campaign Act of 1971, as amended (the “Act”).  A copy of the complaint is enclosed.  We have numbered this matter MUR 7773.  Please refer to this number in all future correspondence.  
	The Act affords you the opportunity to demonstrate in writing that no action should be taken against DePasquale for PA 10 and you in your official capacity as treasurer in this matter. If you wish to file a response, you may submit any factual or legal materials that you believe are relevant to the Commission’s consideration of this matter.  Where appropriate, statements should be submitted under oath by persons with relevant knowledge.  Your response, which should be addressed to the General Counsel's Offi
	This matter will remain confidential in accordance with 52 U.S.C. § 30109(a)(4)(B) and § 30109(a)(12)(A) unless you notify the Commission in writing that you wish the matter to be made public.  Please be advised that, although the Commission cannot disclose information regarding an investigation to the public, it may share information on a confidential basis with other law enforcement agencies.
	1 

	If you intend to be represented by counsel in this matter, please advise the Commission by completing the enclosed form stating the name, address and telephone number of such counsel, and authorizing such counsel to receive any notifications and other communications from the Commission.  Please note that you have a legal obligation to preserve all documents, records, and materials relating to the subject matter of the complaint until such time as you are notified that the Commission has closed its file in t
	The Commission has the statutory authority to refer knowing and willful violations of the Act to the Department of Justice for potential criminal prosecution, 52 U.S.C. § 30109(a)(5)(C), and to report information regarding violations of law not within its jurisdiction to appropriate law enforcement authorities. Id. § 30107(a)(9). 
	Any correspondence sent to the Commission, such as a response, must be addressed to one of the following (note, if submitting via email this Office will provide an electronic receipt 
	by email): 
	by email): 
	by email): 

	Mail 
	Mail 
	OR 
	Email 

	Federal Election Commission Office of Complaints Examination            & Legal Administration Attn:  Christal Dennis, Paralegal           1050 First Street, NE           Washington, DC 20463 
	Federal Election Commission Office of Complaints Examination            & Legal Administration Attn:  Christal Dennis, Paralegal           1050 First Street, NE           Washington, DC 20463 
	cela@fec.gov 


	content/documents/website_notice_regarding_status_of_FEC_operations_3-17-20.pdf, the office’s mailroom is not processing correspondence at this time and, therefore, we strongly encourage you to file your response via email. 
	As indicated in the FEC’s Notice found at https://www.fec.gov/resources/cms
	-


	If you have any questions, please contact Christal Dennis at (202) 694-1519.  For your information, we have enclosed a brief description of the Commission's procedures for handling complaints. 
	Sincerely, 
	Figure
	Jeff S. Jordan Assistant General Counsel Complaints Examination & Legal Administration 
	Jeff S. Jordan Assistant General Counsel Complaints Examination & Legal Administration 


	Figure
	FEDERAL ELECTION COMMISSION 
	WASHINGTON, D.C. 20463 
	Figure
	                                                                                  August 11, 2020 
	Via Electronic Mail Only 
	Via Electronic Mail Only 

	brian@pcmsllc.com 
	brian@pcmsllc.com 
	brian@pcmsllc.com 


	Eugene DePasquale P.O. Box 1822 York, PA 17405 
	RE:  MUR 7773 
	Dear Mr. DePasquale: 
	The Federal Election Commission (FEC) received a complaint that indicates you may have violated the Federal Election Campaign Act of 1971, as amended (the “Act”).  A copy of the complaint is enclosed.  We have numbered this matter MUR 7773.  Please refer to this number in all future correspondence.  
	The Act affords you the opportunity to demonstrate in writing that no action should be taken against you in this matter.  If you wish to file a response, you may submit any factual or legal materials that you believe are relevant to the Commission’s consideration of this matter. Where appropriate, statements should be submitted under oath by persons with relevant knowledge.  Your response, which should be addressed to the General Counsel's Office, must be submitted within 15 days of receipt of this letter. 
	This matter will remain confidential in accordance with 52 U.S.C. § 30109(a)(4)(B) and § 30109(a)(12)(A) unless you notify the Commission in writing that you wish the matter to be made public.  Please be advised that, although the Commission cannot disclose information regarding an investigation to the public, it may share information on a confidential basis with other law enforcement agencies.
	1 

	If you intend to be represented by counsel in this matter, please advise the Commission by completing the enclosed form stating the name, address and telephone number of such counsel, and authorizing such counsel to receive any notifications and other communications from the Commission.  Please note that you have a legal obligation to preserve all documents, records, and materials relating to the subject matter of the complaint until such time as you are notified that the Commission has closed its file in t
	The Commission has the statutory authority to refer knowing and willful violations of the Act to the Department of Justice for potential criminal prosecution, 52 U.S.C. § 30109(a)(5)(C), and to report information regarding violations of law not within its jurisdiction to appropriate law enforcement authorities. Id. § 30107(a)(9). 
	Any correspondence sent to the Commission, such as a response, must be addressed to one of the following (note, if submitting via email this Office will provide an electronic receipt by email): 
	Mail OR Email Federal ion Commission cec.gov Office of Complaints Examination 
	Elect
	la@fe

	& Legal Administration Attn:  Christal Dennis, Paralegal           1050 First Street, NE           Washington, DC 20463 
	As indicated in the FEC’s Notice found at https://www.fec.gov/resources/cmscontent/documents/website_notice_regarding_status_of_FEC_operations_3-17-20.pdf, the office’s mailroom is not processing correspondence at this time and, therefore, we strongly encourage you to file your response via email. 
	-

	If you have any questions, please contact Christal Dennis at (202) 694-1519.  For your information, we have enclosed a brief description of the Commission's procedures for handling complaints. 
	Sincerely, 
	J eff S. J ordan 
	Assistant General Counsel Complaints Examination & Legal Administration 
	Figure
	FEDERAL ELECTION COMMISSION 
	WASHINGTON, D.C. 20463 
	Figure
	August 11, 2020 
	Via Electronic Mail Only 
	Via Electronic Mail Only 

	eugene@eugeneforcongress.com 
	eugene@eugeneforcongress.com 
	eugene@eugeneforcongress.com 


	Matt Sommer, Treasurer Eugene DePasquale for Pennsylvania P.O. Box 1822 York, PA 17405 
	RE:  MUR 7773 
	Dear Mr. Sommer: 
	The Federal Election Commission (FEC) received a complaint that indicates Eugene DePasquale for Pennsylvania and you in your official capacity as treasurer may have violated the Federal Election Campaign Act of 1971, as amended (the “Act”).  A copy of the complaint is enclosed.  We have numbered this matter MUR 7773.  Please refer to this number in all future correspondence.  
	The Act affords you the opportunity to demonstrate in writing that no action should be taken against Eugene DePasquale for Pennsylvania and you in your official capacity as treasurer in this matter.  If you wish to file a response, you may submit any factual or legal materials that you believe are relevant to the Commission’s consideration of this matter.  Where appropriate, statements should be submitted under oath by persons with relevant knowledge.  Your response, which should be addressed to the General
	This matter will remain confidential in accordance with 52 U.S.C. § 30109(a)(4)(B) and § 30109(a)(12)(A) unless you notify the Commission in writing that you wish the matter to be made public.  Please be advised that, although the Commission cannot disclose information regarding an investigation to the public, it may share information on a confidential basis with other law enforcement agencies.
	1 

	If you intend to be represented by counsel in this matter, please advise the Commission by completing the enclosed form stating the name, address and telephone number of such counsel, and authorizing such counsel to receive any notifications and other communications from the Commission.  Please note that you have a legal obligation to preserve all documents, records, and materials relating to the subject matter of the complaint until such time as you are notified that the Commission has closed its file in t
	The Commission has the statutory authority to refer knowing and willful violations of the Act to the Department of Justice for potential criminal prosecution, 52 U.S.C. § 30109(a)(5)(C), and to report information regarding violations of law not within its jurisdiction to appropriate law enforcement authorities. Id. § 30107(a)(9). 
	Any correspondence sent to the Commission, such as a response, must be addressed to one of the following (note, if submitting via email this Office will provide an electronic receipt 
	by email): 
	by email): 
	by email): 

	Mail 
	Mail 
	OR 
	Email 

	Federal Election Commission Office of Complaints Examination            & Legal Administration Attn:  Christal Dennis, Paralegal           1050 First Street, NE           Washington, DC 20463 
	Federal Election Commission Office of Complaints Examination            & Legal Administration Attn:  Christal Dennis, Paralegal           1050 First Street, NE           Washington, DC 20463 
	cela@fec.gov 


	content/documents/website_notice_regarding_status_of_FEC_operations_3-17-20.pdf, the office’s mailroom is not processing correspondence at this time and, therefore, we strongly encourage you to file your response via email. 
	As indicated in the FEC’s Notice found at https://www.fec.gov/resources/cms
	-


	If you have any questions, please contact Christal Dennis at (202) 694-1519.  For your information, we have enclosed a brief description of the Commission's procedures for handling complaints. 
	Sincerely, 
	Jeff S. Jordan 
	Assistant General Counsel Complaints Examination & Legal Administration 
	Figure
	Digitallysigned . 
	Christal 

	byChnstal Dennis 
	• 

	Date: 2020.08.20 
	Date: 2020.08.20 

	DennIs 
	13:49:23 -04•00· 
	From: Neil P. Reiff To: CELA Cc: Erin Tibe 
	Subject: MUR 7773 Date: Wednesday, August 19, 2020 6:52:15 PM Attachments: DPO -Statement of Designation of Counsel.pelf Designation of Counsel Final.pelf 
	This email acknowledges receipt of the above referenced complaint. The complaint was received on 
	August 11, 2020. By this email, we request a 30 day extension to respond to the complaint in order 
	to research and address the complex legal issues raised by the allegations therein. Attached, please 
	find a destination of counsel for both Eugene Depasquale, as well as from Matt Sommer in his 
	capacity as Treasurer for DePasquale for PA 10. 

	Neil P. Reiff 
	Neil P. Reiff 
	Sandler, Reiff, Lamb, Rosenstein 8: Birkenstock, P.C. 1090 Vermont Ave, NW Suite 750 
	Washington, D.C. 20005 w. (202) 479 -1111 f. (202) 479 -1115 
	This message is intended only for the use of the individual or entity to which it is addressed and may contain information that is privileged, confidential and exempt from disclosure. If the reader of this message is not the intended recipient or any employee or agent responsible for delivering the message to the intended recipient, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited. If you have received this communication in error, please n
	Figure
	FEDERAL ELECTION COMMISSION 1050 First Street, NE Washington, DC 20463 


	STATEMENT OF DESIGNATION OF COUNSEL 
	STATEMENT OF DESIGNATION OF COUNSEL 
	Provide one form for each Respondent/Witness 
	Provide one form for each Respondent/Witness 

	EMAIL FAX 202-219-3923 
	EMAIL FAX 202-219-3923 
	cela@fec.gov 

	AR/MUR/RR/P-MUR# _______________________ 
	7773
	Neil Reiff 
	Name of Counsel: _______________________________________________________________________ 
	Sandler Reiff
	Firm:  _________________________________________________________________________________ 
	1090 Vermont Ave, NW, Suite 750
	Address:  _______________________________________________________________________________ 
	Washington, DC 20005 
	202.479.1111
	Office#: ___________________________ Fax#: ________________________________ 
	Mobile#: _______________ 
	Figure

	reiff@sandlerreiff.com
	reiff@sandlerreiff.com

	E-mail: ________________________________________________________________________________ 
	The above-named individual and/or firm is hereby designated as my counsel and is authorized to receive any notifications and other communications from the Commission and to act on my behalf before the Commission. 
	Digitally signed by Matthew Sommer
	Figure

	8/12/2020 Date:  08:51:18 -04'00' Treasurer
	Matthew Sommer 
	2020.08.19

	 Date (Signature - Respondent/Agent/Treasurer) Title  
	Matthew Sommer 
	(Name – Please Print) 
	DePasquale for PA 10 and Matt Sommer as Treasurer 


	: ________________________________________________________ 
	: ________________________________________________________ 
	RESPONDENT

	(Please print Committee Name/ Company Name/Individual Named in Notification Letter) 
	(Please print Committee Name/ Company Name/Individual Named in Notification Letter) 
	PO Box 1822 
	Mailing Address:  ________________________________________________________________________ (Please Print)
	 York, PA 17405 
	Home#:  ____________________________ Mobile#:  ____________________________ 
	Office#: ____________________________ Fax#:  _______________________________ 
	E-mail: _________________________________________________________________________________ 
	matt@eugeneforcongress.com
	matt@eugeneforcongress.com

	This form relates to a Federal Election Commission matter that is subject to the confidentiality provisions of 52 U.S.C. § 30109(a)(12)(A).  This section prohibits making public any notification or investigation conducted by the Federal Election Commission without the express written consent of the person under investigation. 
	Rev. 2018 
	 
	 
	 
	 
	 
	 

	  
	 

	STATEMENT OF DESIGNATION OF COUNSEL 
	Provide one form for each Respondent/Witness 
	 EMAIL cela@fec.gov  FAX 202-219-3923 
	 
	AR/MUR/RR/P-MUR# _______________________ 
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	FEDERAL ELECTION COMMISSION 
	WASHINGTON, D.C. 20463 
	                                         August 20, 2020       
	Via Electronic Mail Only 
	Via Electronic Mail Only 

	reiff@sandlerreiff.com 
	reiff@sandlerreiff.com 
	reiff@sandlerreiff.com 


	Neil P. Reiff Sandler Reiff Lamb Rosenstein & Birkenstock, P.C. 1090 Vermont Ave NW, Suite 750 Washington, DC 20005 
	RE:  MUR 7773 Eugene DePasquale, DePasquale for PA 10 and Matt Sommer, treasurer 
	Dear Mr. Reiff: 
	This is in response to your request for an extension to respond to the complaint filed in the above mentioned matter we received on August 19, 2020.  After considering the circumstances in the matter, the Office of General Counsel has decided to grant the requested extension.  Accordingly, your client’s response is due on or before the close of business on September 30, 2020. 
	If you have any questions, please contact me at (202) 694-1519 or . 
	cela@fec.gov
	cela@fec.gov


	Sincerely, 
	Figure
	Christal Dennis, Paralegal Complaints Examination and Legal Administration 
	Digitally signed by
	Figure



	Christal 
	Christal 
	Christal Dennis Date: 
	2020.09.30


	Dennis 
	Dennis 
	14:38:57 -04'00' 
	1090 Vermont Ave NW, Suite 750
	Washington, DC 20005 
	SANDLER REIFF 

	SANDLER REIFF LAMB ROSENSTEIN & BIRKENSTOCK, P.C. T: 202-479-1111 F: 202-479-1115 
	www.sandlerreiff.com 

	September 30, 2020 
	Mr. Jeff S. Jordan Assistant General Counsel Office of Complaints Examination 
	and Legal Administration Federal Election Commission Attn: Christal Dennis, Paralegal 1050 First Street, N.E. Washington, D.C. 20463 
	VIA E-mail to 
	CELA@fec.gov 

	Re: MUR 7773 
	Dear Mr. Jordan: 
	The undersigned serves as counsel to Eugene DePasquale (“DePasquale”), Depasquale for PA 10, and Matt Sommer, in his official capacity as Treasurer (“the Federal Committee”). This letter responds on behalf of DePasquale and the Federal Committee to the Commission’s notification that it received a complaint (the “Complaint”) alleging that the Committee violated the Federal Election Campaign Act (the “Act”) and Federal Election Commission (the “Commission”) regulations. 
	Background 
	Background 

	The Complaint alleges that DePasquale, the current Auditor General of Pennsylvania, spent funds from his state campaign committee on his campaign for a seat in the U.S. House of Representatives in Pennsylvania’s Tenth District. As the facts outlined below will show, this is simply not the case.  
	DePasquale was elected for a second term as Auditor General of Pennsylvania in 2016 for a term that will end in January 2021. During the first half of 2019, DePasquale began considering several options, including state and federal elections to be held in 2020 and 2022, to continue his public service after his Auditor General term concluded.During that time, 
	1 

	DePasquale’s state campaign committee continued fundraising for a potential future run at the 
	state level and used those funds to modernize his state campaign infrastructure and to amplify 
	DePasquale’s work as Auditor General. DePasquale did not engage in any paid, federal 
	exploratory activities during that time period. As he stated in March of 2019, he consulted with 
	1 
	“his family, party leaders across the state and country, and activists about what [office] would be best.”He did not undertake any paid federal exploratory activities. In June of 2019, DePasquale made the decision to run for Congress and began raising money for his federal candidacy to fund his federal election activities. On July 1, 2019, he filed a Statement of Candidacy and Statement of Organization with the Commission as a candidate for Congress in the Tenth District of Pennsylvania. 
	2 

	The Complaint alleges that certain state campaign committee disbursements made to 
	update the state committee’s infrastructure and support DePasquale’s officeholder activities 
	were, in fact, made in support of his future congressional campaign. The Complainant selects disbursements to five vendors from DePasquale’s 2019 state campaign finance reports and speculates that because those vendors were later used by the Federal Committee, those disbursements must have been made in connection with a federal election. As described below, those vendors provided services to the state campaign committee in connection with his activities as Auditor General and in support of a potential futur
	A. 
	Rising Tide Interactive 

	Rising Tide Interactive (“RTI”) is a digital marketing agency hired by the state campaign 
	committee for email marketing and to design a social media plan focused on DePasquale’s 
	accomplishments as Auditor General. As described in the Complaint, the Facebook ads placed 
	in April and May of 2019 were state-specific, focusing on DePasquale’s accomplishments as 
	Auditor General. A total of five different ads were placed on Facebook in April and May of 
	2019 and are attached hereto as Exhibit A.  
	Advertisement 1 focused on DePasquale’s efforts to increase transparency and expose 
	corruption as Auditor General and requested that supporters complete a policy survey.  
	Advertisement 2 highlighted DePasquale’s work to fix Pennsylvania’s dysfunctional child abuse 
	hotline and asked supporters to sign a petition of support. Advertisements 3 and 4 centered on 
	his advocacy on prescription drug pricing in Pennsylvania and encouraged supporters to take a 
	policy survey or share their story.  Finally, Advertisement 5 promoted DePasquale as Auditor 
	General and sought additional “likes” on DePasquale’s Facebook page. None of the 
	advertisements or emails mentioned any potential future run for federal office, and, in fact, each 
	advertisement was focused on generating support for DePasquale’s accomplishments as Auditor 
	General. The four disbursements to RTI in April and May of 2019 covered the costs of the 
	Facebook advertisements, RTI’s commission on those advertisements, and RTI’s monthly 
	services retainer. 
	B. 
	Think Big Campaigns 

	Think Big Campaigns was engaged by the state campaign to redesign DePasquale’s state campaign website to accentuate DePasquale’s work as Auditor General.  The website highlighted issues that were important to DePasquale and focused on the audits he had 
	2 
	conducted as Auditor General. The website was hosted at www.EugenePA.com, the same 
	conducted as Auditor General. The website was hosted at www.EugenePA.com, the same 

	domain name consistently used in DePasquale’s Auditor General campaigns. The website did 
	not reference any potential future run for federal office nor was the website, nor any of its 
	content, used by the Federal Committee in connection with its federal activity. 
	C. 
	Stanford Campaigns 

	Stanford Campaigns is a political research firm that the state campaign engaged to produce a self-research book on DePasquale. The research book covered DePasquale’s entire political career without any focus on any specific federal or state issue, potential future race, or potential future opponent. The Federal Committee later purchased the self-research book from the state committee so it could be used by the federal committee.
	3 

	D. 
	Jackson Media Group 

	Jackson Media Group is a strategic communications and messaging firm. The state 
	campaign committee hired the firm to provide general communications consulting— including 
	researching, editing, and cataloging public materials for use in future state campaigns— and to 
	produce videos and photos for DePasquale’s state campaign website and social media pages. 
	The Federal Committee later licensed a portion of the raw video footage and photos from the 
	state campaign committee for use in the federal campaign.
	4 

	E. 
	EveryAction Inc. 

	EveryAction is a software company that provides various tools for political campaigns.  In this instance, the state campaign committee utilized EveryAction’s data management and email tool to manage and email the state campaign’s supporters. 
	Each of the disbursements at issue was made to support DePasquale’s activities as the 
	Auditor General of Pennsylvania or to support a potential future run for state office, not to test 
	the waters for any potential federal campaign or to benefit a future federal campaign. The 
	disbursements were made between March and May of 2019 prior to DePasquale making any 
	decision as to whether or when to run for some future federal or state office. He was neither a 
	federal candidate during this period nor engaging in any paid federal exploratory activities, and 
	therefore, these disbursements were not subject to the restrictions and prohibitions under the 
	Act.  As he stated in March of 2019, DePasquale was considering several different options to 
	continue his public service at the end of his Auditor General term, including a run for multiple 
	federal offices, but was primarily focused on his role as Auditor General of Pennsylvania.In 
	5 

	June of 2019, DePasquale decided to run for Congress and began raising money for his federal 
	candidacy to fund all federal election activities. He filed his Statement of Candidacy and 
	3 
	Statement of Organization on July 1, 2019.  In July and October of 2019, the Federal 
	Committee properly purchased certain assets of the state campaign committee to be used in the 
	federal campaign. 
	Legal Analysis 
	Legal Analysis 

	The Compliant makes two broad claims that DePasquale and the Federal Committee violated the Act and regulations by using state campaign funds in support of a federal campaign and by accepting an impermissible in-kind contribution from the state campaign. Specifically, the Complaint alleges that DePasquale violated 52 U.S.C. § 30125(e) by spending funds not subject to the limitations, prohibitions, and reporting requirements of the Act in connection with an election for federal office.  However, the Complain
	6

	A. State Campaign Activities 
	The provisions of the Act and regulations cited by the Complaint apply only to federal candidates. Under the Act, an individual becomes a “candidate” when he or she raises or spends more than $5,000 for his or her election to federal office. With the exception of certain “testing the waters” activities, only upon becoming a federal candidate do the Act’s prohibitions on raising and spending funds not subject to the Act’s limitations and prohibitions apply.  As discussed above, DePasquale did not become a fe
	7
	8
	9

	Finally, even if DePasquale were found to have been a federal candidate during the period in question, there is a state officeholder exemption which permits a federal candidate “who is or was also a candidate for a State or local office” to raise and spend money permitted 
	4 
	 As described above, the expenditures in question were in support of his activities as Auditor General of Pennsylvania and a potential future run for state office. 
	under State law if that spending only refers to the State candidate.
	10

	The issue of using state campaign or PAC funds prior to a federal candidacy has been considered time and time again by the Commission.  The allegations in this Compliant are similar to many previously resolved matters where the Commission found no reason to believe a violation occurred. 
	In 2017, a similar complaint was filed against Josh Hawley, then the sitting Attorney General of Missouri and a 2018 candidate for U.S. Senate, alleging that he used his state The facts in that Matter are remarkably similar to the facts at hand. Leading up to the filing of his federal statement of candidacy in August of 2017, Hawley used surplus funds in his state campaign committee for “media production, advertising, media consulting, media buys, strategic planning, and direct mailing.” Specifically, those
	campaign to test the waters for a federal candidacy and to finance federal campaign activity.
	11 
	12

	The Commission voted 4-0 to find no reason to believe that Hawley violated the Act by spending or transferring soft money in connection with federal testing the waters or campaign activities. Regarding the video highlighting Hawley’s accomplishments as Attorney General, the Commission found it was not “a use of general public political advertising to publicize Hawley’s intention to campaign for office” but rather was “related to Hawley’s duties as a state officeholder”.  And due to Hawley’s explanation of h
	The same analysis should be applied in the instant case. The Facebook ads in question were designed to amplify the work DePasquale was doing as Auditor General of Pennsylvania and to collect information from his supporters across the state. To be sure, the ads did not publicize an intention to campaign for federal office. Just like in the Hawley matter, the advertisements were related to state officeholder duties. Furthermore, the other disbursements in question were not related to any federal candidacy and
	 52 U.S.C. § 30125(e)(2); 11 C.F.R. § 300.63 MUR 7267 (Hawley for Missouri), Factual and Legal Analysis at 1. Id. (internal quotations omitted). 
	10
	11
	12 

	5 
	The Commission also addressed this issue in a Complaint filed against Patricia Madrid,  That complaint alleged, inter alia, that Ms. Madrid used a state PAC to pay for federal testing the waters activities, including polling, travel, and survey expenses. After Madrid responded asserting that the expenses were related to the state PAC’s activities, not federal exploratory activities, the Commission only examined more closely the disbursement for a poll that was put into the field one month before Ms. Madrid 
	then the Attorney General of New Mexico who became a candidate for Congress.
	13
	14 

	The same conclusion should be drawn in this case. There were simply no paid federal exploratory activities — none of the public communications made any mention of a potential future federal candidacy. As such, those activities are not subject to federal contribution limits or 
	restrictions.
	15 

	Additionally, a Complaint was filed against Lizbeth Benacquisto, who was a Florida State Senator who then ran for Congress, alleging state campaign funds were used to pay for television and radio ads that aired prior to her federal candidacy to benefit her yet-to-be- announced federal   The ads aired shortly before the incumbent Congressman resigned his seat, as was expected due to a recent scandal, but after Benaquisto registered the domain name “LizbethforCongress.com”.The ads highlighted Benacquisto’s ac
	campaign.
	16
	17 
	been legal under the Act” under the state candidate exception.
	18

	The Complaint’s notion that because the Federal Committee later hired the same vendors used by the state committee is simply not enough to justify any further investigation by the Commission. Without any further evidence those “circumstances alone are insufficient to draw an inference that such scheme occurred.”
	19 

	 MUR 5761 (Madrid for Congress), Factual and Legal Analysis at 6. Id. at 9., MUR 6750 (Carl DeMaio for Congress) where the Commission voted 6-0 to find no reason to believe that state PAC expenditures on consulting, polling, database, and digital marketing with a stated state purpose were federal testing the waters activity. 11 C.F.R. § 100.72(a).  MUR 6784 (Lizbeth Benacquisto for Congress), Controlling Statement of Reasons by Commissioners Petersen, Hunter, and Goodman at 2.  MUR 6784 (Lizbeth Benacquisto
	13
	14 
	 See also
	15
	16
	17
	18
	19

	6 
	B. Transfer of Assets 
	The Complaint also alleges that the Federal Committee may have accepted an impermissible in-kind contribution from the state committee because “some of the expenses were for list building” and requests that the Commission investigate whether or not fair market value was paid for those assets. The Complaint offers no additional evidence that the Federal Committee did not pay fair market value for any assets transferred from the state committee and conveniently leaves out the fact that both the federal and st
	committee.
	20 

	As described above, the Federal Committee paid the state committee for both the usable portion of the self-research book and a license for relevant raw video footage and photos the federal campaign wished to use. Indeed, in the Benacquisto matter discussed above, the Commission voted 6-0 to find no reason to believe a violation occurred when images used by the Furthermore, the Federal Committee paid fair market value for data from the state campaign  No other assets were transferred to the Federal Committee
	21
	state campaign were later purchased by the federal committee for fair market value.
	22 
	committee as reported to the Commission on its first quarterly report.
	23

	Conclusion 
	Conclusion 

	As described above, the state committee did not engage in any federal exploratory activities or federal campaign activity. Each of the disbursements at issue was related to DePasquale’s role as the Auditor General of Pennsylvania or to support a potential future run for state office at a time when DePasquale was considering running for multiple state and federal offices. When DePasquale later decided to run for federal office, the Federal Committee purchased assets from the state campaign committee to be us
	Complaint.
	24 

	, 58 Fed Reg 3474, 3475 stating that the prohibition of transfer of assets from a state campaign committee “should not be read to proscribe the sale of assets  by the state campaign committee to the federal campaign committee, so long as those assets are sold at fair market value.” , DePasquale for PA 10, Year-End 2019 Form 3 at page 334 (“research materials”) ; DePasquale for PA 10, October Quarterly 2019 Form 3 at page 218 (“licensing”)  MUR 6784 (Lizbeth Benacquisto for Congress), Factual & Legal Analysi
	20
	 See
	21
	 See
	https://docquery.fec.gov/cgi-bin/fecimg/?202001299182369380
	https://docquery.fec.gov/cgi-bin/fecimg/?202001299182369380

	https://docquery.fec.gov/cgi-bin/fecimg/?201910159163908540 
	https://docquery.fec.gov/cgi-bin/fecimg/?201910159163908540 

	22
	23
	 See

	.
	.
	https://docquery.fec.gov/cgi-bin/fecimg/?201910159163908540


	¸ MUR 5952 (Hillary Clinton for President) where the Commission found no reason to believe a violation occurred when the Complaint failed to provide any specific allegations or factual information to support the alleged violation. 
	24
	 See

	7 
	If you have any questions regarding this Response, my daytime number is (202) 479
	-

	1111. My email address is . 
	reiff@sandlerreiff.com
	reiff@sandlerreiff.com


	Sincerely, 
	Figure
	Neil P. Reiff    Erin Tibe Counsel to Eugene Depasquale, DePasquale for PA 10, and Matt Sommer, Treasurer 
	8 
	Next Step, Possibly Congress, PoliticsPA, Mar. 27, 2019, available at . 
	Next Step, Possibly Congress, PoliticsPA, Mar. 27, 2019, available at . 
	1 
	StyleSpan
	, John Cole, DePasquale Mulls
	/
	https://www.politicspa.com/depasquale-mulls-next-step-possibly-congress/90769



	John Cole, DePasquale Mulls Next Step, Possibly Congress, PoliticsPA, Mar. 27, 2019, available at . 
	John Cole, DePasquale Mulls Next Step, Possibly Congress, PoliticsPA, Mar. 27, 2019, available at . 
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	/
	https://www.politicspa.com/depasquale-mulls-next-step-possibly-congress/90769



	, DePasquale for PA 10, Year-End 2019 Form 3 at page 334 . , DePasquale for PA 10, October Quarterly 2019 Form 3 at page 218 
	, DePasquale for PA 10, Year-End 2019 Form 3 at page 334 . , DePasquale for PA 10, October Quarterly 2019 Form 3 at page 218 
	, DePasquale for PA 10, Year-End 2019 Form 3 at page 334 . , DePasquale for PA 10, October Quarterly 2019 Form 3 at page 218 
	, DePasquale for PA 10, Year-End 2019 Form 3 at page 334 . , DePasquale for PA 10, October Quarterly 2019 Form 3 at page 218 
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	bin/fecimg/?202001299182369380
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	 See
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	https://docquery.fec.gov/cgi
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	 John Cole, DePasquale Mulls Next Step, Possibly Congress, PoliticsPA, Mar. 27, 2019, available at . 
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	, 11 C.F.R. § 300.61  52 U.S.C. § 30101(2).  11 C.F.R. § 100.72(a).  John Cole, DePasquale Mulls Next Step, Possibly Congress, PoliticsPA, Mar. 27, 2019, available at . 
	, 11 C.F.R. § 300.61  52 U.S.C. § 30101(2).  11 C.F.R. § 100.72(a).  John Cole, DePasquale Mulls Next Step, Possibly Congress, PoliticsPA, Mar. 27, 2019, available at . 
	, 11 C.F.R. § 300.61  52 U.S.C. § 30101(2).  11 C.F.R. § 100.72(a).  John Cole, DePasquale Mulls Next Step, Possibly Congress, PoliticsPA, Mar. 27, 2019, available at . 
	, 11 C.F.R. § 300.61  52 U.S.C. § 30101(2).  11 C.F.R. § 100.72(a).  John Cole, DePasquale Mulls Next Step, Possibly Congress, PoliticsPA, Mar. 27, 2019, available at . 
	, 11 C.F.R. § 300.61  52 U.S.C. § 30101(2).  11 C.F.R. § 100.72(a).  John Cole, DePasquale Mulls Next Step, Possibly Congress, PoliticsPA, Mar. 27, 2019, available at . 
	6
	 See also
	7
	8
	9
	/
	https://www.politicspa.com/depasquale-mulls-next-step-possibly-congress/90769
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	MUR 7773 (DePasquale for PA 10, et al.) First General Counsel’s Report Page 2 of 38 
	I. INTRODUCTION 
	The Complaint in this matter alleges that former Pennsylvania Auditor General and 2020 congressional candidate Eugene DePasquale; DePasquale’s principal campaign committee, DePasquale for PA 10 and Rick Galena in his official capacity as treasurer (the “Federal Committee”); and DePasquale’s state committee, Eugene DePasquale for PA (the “State Committee”), violated the Federal Election Campaign Act of 1971, as amended (the “Act”), when the State Committee made various payments for DePasquale’s testing-the-w
	DePasquale and the Federal Committee deny the allegations, arguing that the payments made by the State Committee listed in the Complaint were to promote DePasquale’s activities as Auditor General and support a potential future state candidacy.  Respondents state that, during the first half of 2019, DePasquale began considering several options for continuing his public service after his term as Auditor General ended, including state and federal elections to be held in 2020 and 2022.  Respondents state that t
	MUR 7773 (DePasquale for PA 10, et al.) First General Counsel’s Report Page 3 of 38 
	and amplify his work as Auditor General.  They assert that DePasquale, in fact, did not engage in any paid federal exploratory activities. Instead, they state that he consulted with family, party leaders, and activists about whether to run for federal office and did not begin raising money for his federal candidacy until after making the decision to run for Congress.  Thus, Respondents assert that the State Committee did not make any payment to test the waters of a federal campaign or to benefit a future fe
	In sum, the available information 
	shows that DePasquale was considering a potential federal candidacy at the same time as 
	evaluating his chances of being elected to a future state office.  Regarding the payment of research that arguably did 
	MUR 7773 (DePasquale for PA 10, et al.) First General Counsel’s Report Page 4 of 38 
	constitute testing-the-waters activity, when DePasquale became a candidate, the Federal Committee reimbursed the State Committee for a share of the costs.  And, for video footage purchased by the State Committee and later provided to the Federal Committee after DePasquale became a candidate, the Federal Committee similarly paid the State Committee for a portion of the footage. 
	As explained below, the bulk of the State Committee’s disbursements were not related to DePasquale’s federal testing-the-waters activities. It appears that research purchased by the State Committee for $10,000 should have been allocated to DePasquale’s federal testing-the-waters activities and therefore the State Committee made a prohibited $5,000 in-kind contribution.  Yet, the Federal Committee reimbursed the State Committee for the research when DePasquale became a federal candidate.  The State Committee
	Therefore, we recommend that the Commission exercise its prosecutorial discretion and dismiss the allegations that:  (1) DePasquale, the State Committee, and the Federal Committee violated 52 U.S.C. § 30125(e)(1)(A) and 11 C.F.R. § 300.61 by directing or spending funds in connection with a federal election that were not subject to the limitations, prohibitions, and reporting requirements of the Act, when the State Committee made in-kind contributions for 
	MUR 7773 (DePasquale for PA 10, et al.) First General Counsel’s Report Page 5 of 38 
	1 DePasquale’s testing-the-waters expenditures; (2) the State Committee and Federal Committee 2 violated 11 C.F.R. § 110.3(d) by transferring assets to the Federal Committee in connection with 3 its testing-the-waters activities; and (3) the Federal Committee violated 52 U.S.C. § 30104(b) and 4 11 C.F.R. 104.3 by failing to disclose in-kind contributions from the State Committee. 5 II. FACTUAL BACKGROUND 6 DePasquale is the former Auditor General of Pennsylvania who served from January 2013 7 to January 202
	3 
	4
	5
	6 

	10 for PA 10 is his principal campaign committee and Matt Somers was the treasurer during the 11 period at issue; Rick Galena is currently the treasurer.12 In March 2019, DePasquale was completing his second term as Auditor General of 13 Pennsylvania and, due to term limits, was prohibited from seeking a third term.For the first two 14 years of DePasquale’s second term as Auditor General, the State Committee reported relatively 
	7 
	8 

	Compl. at 1 (Aug. 6, 2020). 
	3 

	Id.  The State Committee terminated on February 27, 2023. See Candidate/Committee Campaign Finance Profile: DePasquale, Eugene for Pennsylvania, PA DEP’T OF ST. (“State Committee Campaign Finance Profile”), (last visited Mar. 21, 2024). 
	4 
	https://www.campaignfinanceonline.pa.gov/pages/CFAnnualTotals.aspx?Filer=2006362 
	https://www.campaignfinanceonline.pa.gov/pages/CFAnnualTotals.aspx?Filer=2006362 


	Eugene DePasquale, Statement of Candidacy at 1 (July 1, 2020), . 
	5 
	7019150436773/201907019150436773.pdf
	https://docquery.fec.gov/pdf/773/20190 


	(last visited Mar. 21, 2024). 
	e=0 
	https://www.electionreturns.pa.gov/General/OfficeResults?OfficeID=11&ElectionID=83&ElectionType=G&IsActiv 


	DePasquale for PA 10, Amended Statement of Organization at 1 (Oct. 12, 2023) (showing Rick Galena as current treasurer), ; DePasquale for PA 10, Statement of Organization at 1 (July 1, 2019) (showing Matt Somers as former treasurer), . 
	7 
	https://docquery.fec.gov/pdf/841/202310129597457841/202310129597457841.pdf
	https://docquery.fec.gov/pdf/841/202310129597457841/202310129597457841.pdf

	https:// 
	docquery.fec.gov/pdf/741/201907019150436741/201907019150436741.pdf
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	1 
	1 
	limited activity. In 2017 and 2018, the State Committee reported $20,507.23 and $43,232.68 in 

	2 
	2 
	expenditures, respectively.9 

	3 
	3 
	On March 27, 2019, news reports indicated that DePasquale was “strongly considering” 

	4 
	4 
	running for federal congressional office and, the following day, DePasquale stated in a news 

	5 
	5 
	interview that he would not rule out a congressional run and, over the next couple of months 

	6 
	6 
	would talk to people about the best fit to continue his public service.10
	  Starting on March 5, 2019, 

	7 
	7 
	the State Committee made a series of payments for purposes such as “Website,” “Research,” 

	8 
	8 
	“Media, and “Video Production” that would eventual total $113,050 and continue until May 13, 

	9 
	9 
	2019, which coincided with DePasquale announcing his candidacy for federal office and 

	10 
	10 
	establishing the Federal Committee.11
	  After his announcement on July 1, 2019, the State 

	11 
	11 
	Committee effectively ceased its spending activities.12 

	12 
	12 
	The Complaint alleges that between March and May 2019, while DePasquale was 

	13 
	13 
	considering federal candidacy, the State Committee made expenditures to support DePasquale’s 

	14 
	14 
	eventual federal campaign and thus made in-kind contributions and prohibited transfers to his 

	15 
	15 
	Federal Committee.13 
	The Complaint alleges that because DePasquale was not a candidate for 

	16 
	16 
	State Office, the State Committee had no need for to various expenditures media activities, web 

	TR
	9 Candidate/Committee Campaign Finance Profile: DePasquale, Eugene for Pennsylvania, PA. DEP’T OF ST. e(“State Committee Campaign Finance Profile”), https://www.campaignfinanceonline.pa.gov/pages/CFAnnual Totals.aspx?Filer=2006362 (last visited Mar. 22, 2024). 10 Compl. at 2 & n.5 (citing John Cole, DePasquale Mulls Next Step, Possibly Congress, POLITICSPA (Mar. 27, 2019) [hereinafter Cole Article], https://www.politicspa.com/depasquale-mulls-next-step-possibly-congress/90769/). 11 Eugene DePasquale for Pen
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	1 services, research, or video production, all of which marked a sudden departure from the State 2 Committee’s prior inactivity over the last two years that precisely match the period during which 3 DePasquale was testing the waters The Complaint further alleges that, 4 following its July 1, 2019, formation, the Federal Committee began to use many of the same 5 6 Regarding the State Committee’s purchase of $24,000 in Facebook ads in April and May 7 2019, the Complaint notes that several of these ads sought 
	for federal candidacy.
	14 
	vendors.
	15 
	federal campaign.
	16

	10 11 The 12 Other ads 13 focused on the cost of prescription drugs,which was apparently an important issue for 14   One of these ads asked the viewer “Do you support lower 
	and encouraged them to sign a petition that related to protecting children from child abuse.
	17 
	Clicking on the ad led to a page that asked for the user’s email and street addresses.
	18 
	accomplishments promoted by the ad related to a 2016 audit of a child abuse hotline.
	19 
	20 
	DePasquale’s federal campaign.
	21

	Id. at 6. Id. at 7-9. See id. at2,6, 10. Id. at 3; Resp., Ex. A, Advertisement 2. 
	14 
	15 
	16 
	17 

	See Defend Pennsylvania’s Children, NGPVAN, 
	18 
	https://secure.ngpvan.com/iBwiiA3SsUeBOVEioeteCQ2 
	https://secure.ngpvan.com/iBwiiA3SsUeBOVEioeteCQ2 


	(broken link) (last visited Mar. 22, 2024) (hyperlinked in Resp., Ex. A, Advertisement 2); Compl. at 3, n.10. See id.; Press Release, Pa. Dep’t of the Auditor Gen., Auditor General DePasquale Says Audit Leads to Major Changes at ChildLine, Helping Protect More At-Risk Children, (Oct. 12, 2016) (“Child Abuse Audit”), 
	19 

	(broken link) (last visited Mar. 21, 2024). 
	%20childline-helping-protect-more-at-risk-children 
	https://www.paauditor.gov/press-releases/auditor-general-depasquale-says-audit-leads-to-major-changes-at
	-


	Resp., Ex. A, Advertisements 3-4. 
	20 

	See Health Care, EUGENE DEPASQUALE FOR CONGRESS, (broken link) (last visited Mar. 21, 2024) (“Eugene knows that too many families are not able to afford the prescription drugs that their families need. As Auditor General, Eugene has worked tirelessly to help lower the cost of prescription drugs and this would be one of his top priorities in Congress.”). 
	21 
	/ 
	https://eugeneforcongress.com/priorities/healthcare
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	1 prescription drug costs?” but the landing page associated with that question sought to collect 2 3 Other ads promoted a “policy survey,” which also led to a similar landing page collecting contact 4 5 Although the State Committee paid for the ads, none of the ads appear to link to the State 6 Committee’s established campaign webpage, which seems to have been located at 7   Instead, the Facebook ads contained in the Facebook Ad Library 8 The Internet Archive has no 9 In September 2019, months after 
	22
	contact information first and noted that any response to the question it posed was optional.
	23 
	information.
	24 
	www.eugene4pa.com.
	25
	appeared to link to a different webpage, www.eugenePA.com.
	26 
	record of ever capturing a home page for www.eugenePA.com.  

	10 the State Committee’s ads ran on Facebook and after DePasquale became a federal candidate two 11 12 to It is 
	subpages of www.eugenePA.com were archived, but these subpages appeared to merely redirect 
	www.eugeneforcongress.com
	, DePasquale’s eventual federal campaign webpage.
	27 

	Resp., Ex. A, Advertisement 3. 
	22 

	See Taking Eugene’s Prescription Drug Survey, NGPVAN, (broken link) (last visited Mar. 21, 2024) (hyperlinked in Resp., Ex. A, Advertisement 3). 
	23 
	3EOS Ng0TrF4Rg2 
	https://secure.ngpvan.com/7oVVoo6
	-


	See Share Your Thoughts with Eugene, (broken link) (last visited Mar. 21, 2024) (hyperlinked in Resp. at Ex. A, Advertisement 1; Compl. at 3, n.10); Caruso Article. 
	24 
	%2520PQIqkKaFkm85R8o7c1ITA2 
	https://secure.ngpvan.com/Error/Index/404?aspxerrorpath=%2F
	-



	See (last visited Mar. 22, 2024) (promoting DePasquale for Auditor General). 
	25 
	EUGENE4PA, www.eugene4pa.com, 
	https://web.archive.org/web/2019*/eugene4pa.com 
	https://web.archive.org/web/2019*/eugene4pa.com 


	See Resp. Ex. A, (Advertisement 1). “the same domain name consistently used in DePasquale’s Auditor General campaigns.” Id. at 3. It is unclear whether Respondents 
	26 
	The Response claims that www.eugenePA.com was 
	meant to refer to www.eugene4pa.com or www.eugenePA.com. 

	See (last visited Mar. (last visited Mar. 21, 2024) (attempting to 
	27 
	EugenePA, www.eugenepa.com/pharma/, 
	/ 
	https://web.archive.org/web/20190913211108/https: 
	//eugenepa.com/pharma

	21, 2024) (attempting to redirect to www.eugeneforcongress.com/ 
	pharma, but failing to locate an archived page); EugenePA, www.eugenepa.com/robots.txt, 
	. 
	https://web
	archive.org/web/20190913211104/https://eugenepa.com/robots.txt 

	redirect to www.eugeneforcongress.com/robots.txt but failing to locate an additional archived page). 
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	1 2 Committee ran the ads.3 Along with the $24,000 in Facebook ads, the State Committee also paid about $89,000 for 4 “website,” “research,” “media,” “media production,” “video production,” “consulting,” “retainer,” 5 6 According to the Complaint, at the time of these expenditures, the State Committee appeared to 7 The Complaint, citing to the Internet Archive, alleges 8 that the State Committee and DePasquale shut down DePasquale’s Auditor General campaign 9 website, , in early March 2019.A review of the c
	unclear whether those pages directed to www.eugeneforcongress.com at the time that the State 
	28 
	and “software,” which the Complaint alleges were made to benefit the Federal Committee.
	29 
	have been reducing its website presence.
	30 
	www.eugene4pa.com
	31 

	10 11 since March 4, 2019.The final archived page contains articles concerning DePasquale’s 2016 12 campaign and did not appear to have been updated for some time.  Although DePasquale does 13 not appear to have had a public webpage presence throughout the spring of 2019 on either 14 15 the State Committee made numerous expenditures in the total amount of $8,000 to “Think Big 
	DePasquale’s state campaign page confirms that www.eugene4pa.com has not been archived 
	32 
	33
	www.eugene4pa.com or, as detailed above, the similarly named webpage www.eugenepa.com, 

	See EUGENE(last visited Mar. 21, 2024). 
	28 
	4PA, www.eugene4pa.com, 
	https://web.archive.org/web/2019*/eugene4pa.com 
	https://web.archive.org/web/2019*/eugene4pa.com 


	Compl. at 4; see also Eugene DePasquale for Pennsylvania, 2019 2d Friday Pre-Election Report at 18-22 (Oct. 25, 2019), . 
	29 
	=0&is24Hour=False
	https://www.campaignfinanceonline.pa.gov/pages/ShowReport.aspx?ReportID=314045&isStatement 


	Id. (citing EUGENE) (last visited Mar. 21, 2024). 
	30 
	at 2 & n.6 (analyzing the history of www.eugene4pa.com via the Internet Archive’s Wayback Machine) 
	4PA, www.eugene4pa.com, 
	https://web.archive.org/web/2019*/eugene4pa.com
	https://web.archive.org/web/2019*/eugene4pa.com


	31 
	Id. 
	(last visited Mar. 21, 2024). 
	32 
	EUGENE4PA, www.eugene4pa.com, 
	https://web.archive.org/web/2019*/eugene4pa.com 
	https://web.archive.org/web/2019*/eugene4pa.com 


	See EUGENE4PA (Mar. (last visited Mar. 21, 2024). 
	33 
	4, 2019), www.eugene4pa.com, 
	:// 
	https://web.archive.org/web/20181110074422/http
	www.eugene4pa.com/home.html 
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	1 Campaigns”   Additionally, over the spring of 2019, 
	(“Think Big”) for website-related activity.
	34

	2 the State Committee made several expenditures to Rising Tide Interactive (“Rising Tide”) in the 
	3 amount of $58,000, and Jackson Media Group (“Jackson Media”) in the amount of $33,000, 
	4 which appear to relate to website design and socialFinally, the State Committee 
	 media activity.
	35 

	5 made expenditures to Stanford Campaigns for “research” in the amount of $10,000 and to 
	6 EveryAction Inc. 
	(“EveryAction”) for software in the amount of $4,050.
	36 

	7 On July 1, 2019, DePasquale filed his Statement of Candidacy and the Federal Committee 
	8 The Federal Committee ultimately purchased some of the 
	filed its Statement of Organization.
	37 

	9 materials created by two of the State Committee’s vendors from the State Committee:  a portion 
	10 of the research completed by Stanford Campaigns in the amount of $6,800, and a licensing 
	11 In 
	agreement to some of the media footage created by Jackson Media in the amount of $1,000.
	38 

	Compl. at 4 (citing Eugene DePasquale For Pennsylvania Campaign Finance Report (Oct. 25, 2019), 
	34 

	(identifying $8,000 in expenditures to Think Big). 
	Hour=0 
	https://www.campaignfinanceonline.pa.gov/Pages/ShowReport.aspx?ReportID=314045&isStatement=0%20&is24 


	Id. (identifying $58,000 in expenditures to Rising Tide and $33,000 in expenditures to Jackson Media). 
	35 

	Id. at 7-9 (identifying $10,000 in expenditures to Stanford Campaigns and $4,050 in expenditures to Every Action). 
	36 

	Resp. at 3-4; DePasquale for PA 10, Statement of Organization at 2 (July 1, 2019), ; Eugene DePasquale, Statement of Candidacy at 1 (July 1, 2019), . DePasquale did not win the general election and ended his campaign on November 5, 2020. Sam Ruland, Scott Perry Wins Pa.’s 10th Congressional District in Tight Race Against Eugene DePasquale, YORK DAILY RECORD (Nov. 5, 2020), . 
	37 
	/ pdf/741/201907019150436741/201907019150436741.pdf
	https://docquery.fec.gov

	https://docquery.fec.gov/pdf/773/201907019150436773/201907019150436773.pdf
	https://docquery.fec.gov/pdf/773/201907019150436773/201907019150436773.pdf

	https:// eugene-depasquale/6173562002/
	www.ydr.com/story/news/politics/2020/11/05/pa-election-2020-scott-perry-wins-pa-s-10th-congressional-district
	-


	DePasquale for PA 10, 2019 Year-End Report at 334 (Jan. 29, 2020), (disclosing a payment of $6,800 to the State Committee for “research materials”); DePasquale for PA 10, 2019 October Quarterly Report at 218 (Oct. 15, 2019), (disclosing payment to the State Committee of $1,000 for “licensing”); see also Resp. at 3, 7; see also Eugene DePasquale for Pennsylvania, 2019 2d Friday Pre-Election Report at 13 (Oct. 25, 2019), (State Committee disclosing receipts of $6,800 for “research book” and $1,000 for “video 
	38 
	/pdf/047/202001299182369047/202001299182369047.pdf 
	https://docquery.fec.gov 

	https:// 
	docquery.fec.gov/pdf/323/201910159163908323/201910159163908323.pdf 

	ShowReport.aspx?ReportID=314045&isStatement=0&is24Hour=False 
	https://www.campaignfinanceonline.pa.gov/pages/ 
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	1 addition, the Federal Committee paid the State Committee $4,050 for data.Each of these 
	39 

	2 transactions were listed on the Federal Committee’s disclosure reports. 
	3 The Federal Committee also began to pay several of the vendors identified in the 
	4 After 
	Complaint directly (Stanford Campaigns, Rising Tide, Think Big, and Jackson Media).
	40 

	5 DePasquale announced his congressional campaign, the State Committee stopped making 
	6 
	expenditures to these vendors.
	41 

	7 The Federal Committee and DePasquale submitted a joint response, stating that 
	8 DePasquale “did not undertake any paid federal exploratory activities”; instead, he consulted with 
	9 family, party leaders, and activists about whether to run and did not begin raising money for his 
	10 The Response concedes 
	federal candidacy until after making the decision to run for Congress.
	42 

	11 that DePasquale was contemplating a federal candidacy and asserts that in the spring of 2019, 
	12 “DePasquale was considering several different options to continue his public service at the end of 
	See DePasquale for PA 10, 2019 October Quarterly at 218 (Oct. 15, 2019), (disclosing payment to the State Committee of $4,500 for “data purchase”); see also Resp. at 7; Eugene DePasquale for Pennsylvania, 2019 2d Friday Pre-Election Report at 13 (Oct. 25, 2019), 
	39 
	bin/fecimg/?201910159163908540 
	https://docquery.fec.gov/cgi
	-



	(State Committee disclosing receipt of $4,500 for “purchase of data” from the Federal Committee). 
	=0&is24Hour=False 
	https://www.campaignfinanceonline.pa.gov/pages/ShowReport.aspx?ReportID=314045&isStatement 


	DePasquale for PA 10: Disbursements, FEC, (last visited Mar. 22, 2024) (disbursements to Stanford Campaigns); DePasquale for PA 10: Disbursements, FEC,  
	40 
	=processed&committee_id=C00710533&recipient_name=stanford&two_year_transaction_period=2020 
	https://www.fec.gov/data/disbursements/?data_type 


	(last visited Mar. 22, 2024) (disbursements to Rising Tide); DePasquale for PA 10: Disbursements, FEC, (last visited Mar. 22, 2024) (disbursements to Think Big ); DePasquale for PA 10: Disbursements, FEC, (last visited Mar. 22, 2024) (disbursements to Jackson Media). 
	g+Tide+Interactive&two_year_transaction_period=2020 
	https://www.fec.gov/data/disbursements/?data_type=processed&committee_id=C00710533&recipient_name=Risin 

	=processed&committee_id=C00710533&recipient_name=Think+Big+Campaigns&two_year_transaction_period=2 020 
	https://www.fec.gov/data/disbursements/?data_type 

	_name=Jackson+Media+Group&two_year_transaction_period=2020 
	https://www.fec.gov/data/disbursements/?data_type=processed&committee_id=C00710533&recipient 


	Compare DePasquale for Pennsylvania, 2019 2d Friday Pre-Election Report (Oct. 25, 2019), 
	41 

	, with DePasquale for Pennsylvania, 2019 Annual Report (Jan. 31, 2020), . 
	= False
	https://www.campaignfinanceonline.pa.gov/Pages/ShowReport.aspx?ReportID=314045&isStatement=0&is24Hour

	pa.gov/Pages/ShowReport.aspx?ReportID=320088&isStatement=0&is24Hour=False
	https://www.campaignfinanceonline. 


	Resp. at 2, 4. 
	42 
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	1 his Auditor General term, including a run for multiple federal offices, but was primarily focused 
	2 on his role as Auditor General of Pennsylvania.”While the Response does not specify what 
	43 

	state office DePasquale was considering, 
	Figure
	  The Response 
	Figure
	44

	5 further asserts that the vendors identified in the Complaint, “provided services to the state 6 campaign committee in connection with [DePasquale’s] activities as Auditor General and in 7 support of a future run for state office and prior to DePasquale becoming a candidate under the 8 Act.”9 The Response addresses each vendor identified in the Complaint and asserts that none of 
	45 

	10 the work completed by the vendors was in support of a federal campaign.  The Response states 11 that Rising Tide was hired “for email marketing and to design a social media plan focused on 12 DePasquale’s accomplishments as Auditor General.”The Response also asserts that Think Big 13 was hired to “redesign DePasquale’s state campaign website to accentuate DePasquale’s work as 14 15 consistently used in DePasquale’s Auditor General campaigns.”The Response states that 16 Stanford Campaigns created a resear
	46 
	Auditor General……The website was hosted at www.EugenePA.com, the same domain name 
	47 

	Id. at 3. 
	43 

	It is unclear what state offices DePasquale may have been considering in 2019 and we have not located any information suggesting that DePasquale contemplated a state level campaign for the 2020 election cycle. An article cited by both the Complaint and the Response indicates that DePasquale was considering running for Governor of Pennsylvania in 2022, U.S. Senate in 2022 (no Pennsylvania Senate seats were up for re-election in 2020), or Congress in 2020. See Cole Article. 
	44 

	Resp. at 2. 46 
	45 

	Id. 
	Id. at 2-3. But see supra may not have been used by the State Committee). 
	47 
	notes 25, 26, 27, 28 and accompanying text (indicating that “eugenePA.com” 
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	1 
	1 
	purchased by the Federal Committee.48 
	The Response asserts that Jackson Media was hired for 

	2 
	2 
	“general communications consulting,” “researching, editing, and cataloging public materials for 

	3 
	3 
	use in future state campaigns,” and to “produce videos and photos for DePasquale’s state 

	4 
	4 
	campaign website and social media pages.”49
	  Finally, the Response states that Every Action 

	5 
	5 
	provided a “data management and email tool to manage and email the state campaign’s 

	6 
	6 
	supporters.”50 
	DePasquale and the Federal Committee assert that the facts here are similar to 

	7 
	7 
	those of other MURs where dismissal was warranted.51
	  Finally, the Response asserts that any 

	8 
	8 
	assets transferred to the Federal Committee were purchased for fair market value.52 


	9 10 11 12 13 14 15 16 
	Figure
	Id. at 3; DePasquale for PA 10, 2019 Year-End Report at 334 (Jan. 29, 2020), (disclosing a payment of $6,800 to the State Committee for “research materials”). 
	48 
	/ 047/202001299182369047/202001299182369047.pdf 
	https://docquery.fec.gov/pdf


	49 
	49 
	49 
	Id. 

	50 
	50 
	Id. 

	51 
	51 
	Id. at 5-6 (citing MUR 7267 (Hawley for Missouri), MUR 5761 (Madrid for Congress), MUR 6750 (Carl DeMaio 


	for Congress), MUR 6784 (Lizbeth Benacquisto for Congress), MUR 7007 (Kyle McCarter for Congress Committee)). 
	52 
	Id. at 7. 
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	Figure
	1 2 3 4 5 6 7 8 9 10 11   According to the Response, that video was for use by the State 12 
	13 
	Committee for the state committee website and its social media pages.
	67 
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	Figure
	67 
	Resp. at 3. 
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	Figure
	Figure
	1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17 
	. . 89 1 2 3 4 5 6 7 8 9 10 11 12 13 
	Federal Committee disclosure reports show that during the 2019-2020 election cycle, it paid a total of $ to Think Big for “website” and “webservices,” with the payments commencing on July 19, 2019. FEC Disbursements: Filtered Results, FEC.GOV (last visited Apr. 1, 2024) (showing $ in disbursements paid to Think Big for “website” and “web services”). According to the State Committee reports, it paid a total of $8,000 to Think Big for “website” from March 5 through May 13, 2019. DePasquale for Pennsylvania, 2
	89 
	Figure
	8,446.50
	&committee_id=C00710533&recipient_name=THINK+BIG+CAMPAIGNS&two_year_transaction_period=2020&d isbursement_description=web+services&disbursement_description=website 
	https://www.fec.gov/data/disbursements/?data_type=processed 

	8,446.50
	. /Pages/ShowReport.aspx?ReportID=314045&isStatement=0&is24Hour=False
	https://www.campaignfinanceonline.pa
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	Figure
	106 
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	Figure
	6 7 8 9 
	10 
	State Committee disclosure reports show 
	11 that it paid EveryAction $4,050 on April 11, 2019, for “software.”
	109 

	12 13 14 15 
	Both Federal and State Committee reports disclose a $1,000 payment from the Federal Committee to the State Committee in July 2019, in the amount of $1,000 for “video licensing agreement.” DePasquale for PA 10, 2019 October Quarterly Report at 218, (Oct. 15, 2019) (showing payment made on July 19, 2019). See also DePasquale for Pennsylvania, 2019 2d Friday Pre-Election Report at 18-22 (Oct. 25, 2019), 
	106 
	Figure
	https://docquery.fec.gov/pdf/945/202010159294503945/202010159294503945.pdf 
	https://docquery.fec.gov/pdf/945/202010159294503945/202010159294503945.pdf 
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	https://www.campaignfinanceonline.pa./Pages/ShowReport.aspx


	ReportID=314045&isStatement=0&is24Hour=False (showing payment received on July 25, 2019). 
	109 
	DePasquale for Pennsylvania, 2019 2d Friday Pre-Election Report at 20 (Oct. 25, 2019), . 
	. campaignfinanceonline.pa.gov/Pages/ShowReport.aspx?ReportID=314045&isStatement=0&is24Hour=False
	https://www
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	1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17 
	Figure
	1 2 
	3 
	3 
	3 
	III. 
	LEGAL ANALYSIS 

	4 
	4 
	A. 
	Relevant Law 

	5 
	5 
	The term “contribution” includes “any gift, subscription, loan, advance, or deposit of 

	6 
	6 
	money or anything of value made by any person for the purpose of influencing any election for 

	7 
	7 
	Federal office.”124 
	An individual becomes a candidate under the Act if he or she receives 

	8 
	8 
	contributions or makes expenditures in excess of $5,000, or consents to another doing so on his or 

	9 
	9 
	her behalf.125 
	Within fifteen days of becoming a candidate, the individual must register with the 

	10 
	10 
	Commission by filing a Statement of Candidacy and designate a principal campaign 

	11 
	11 
	committee.126 

	12 
	12 
	The Commission’s regulations create a limited exception to the definitions of contribution 

	13 
	13 
	and expenditure — and therefore to the $5,000 candidacy threshold — to allow individuals to 

	14 
	14 
	conduct certain activities to evaluate a potential candidacy (i.e., to “test the waters”).127 
	An 

	15 
	15 
	individual who is testing the waters need not register with the Commission unless and until the 


	Figure
	124 
	52 U.S.C. § 30101(8)(A)(i); see 11 C.F.R. § 100.52(a); see also 52 U.S.C. § 30101(9)(A)(i) (“[A]n ‘expenditure’ includes – any purchase, payment, distribution, loan advance, deposit, or gift of money or anything of value, made by any person for the purpose of influencing any election for Federal office”); 11 C.F.R. §§ 100.110, 100.111. 
	125 
	52 U.S.C. § 30101(2) (definition of candidate); 11 C.F.R. § 100.3(a) (same). 
	126 
	52 U.S.C. § 30102(e)(1); 11 C.F.R. § 101.1(a). 
	127 
	See 11 C.F.R. §§ 100.72(a), 100.131(a); see also Payments Received for Testing the Waters Activities, 50 Fed. Reg. 9,992, 9,993 (Mar. 13, 1985) (“Testing the Waters E&J”); FED. ELECTION COMM’N, EXPLANATION AND JUSTIFICATION TO THE DISCLOSURE REGULATIONS, H.R. DOC. NO. 95-44, at 40 (1st Sess. 1977). 
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	1 individual decides to run for federal office.The regulations define testing the waters activities 2 as those “conducted to determine whether an individual should become a candidate,” and include, 3 but are not limited to, conducting a poll, telephone calls, and travel.  Only funds received and 4 payments made “solely for this purpose” are permissible under this exception; they are not 5 contributions and expenditures under the Act but are nonetheless still subject to the limitations 6 and prohibitions of 
	128 
	129
	130 
	131 

	10 individual has decided to become a candidate.  They include: (1) advertising to publicize an intent 11 to campaign for federal office; (2) fundraising in excess of what could reasonably expected to be 12 used for testing the waters activity; (3) making statements that refer to the individual as a 13 candidate; (4) conducting activities in close proximity to the election or over a protracted period 14 of time; or (5) taking action to qualify for the ballot.15 Where those examples do not apply, the Commiss
	132 

	Advisory Opinion 1981-32 at 3 (Askew) (“AO 1981-32”) (“If and when the individual becomes a candidate the regulation has a retroactive effect in that the financing of all activity coming within the exemption must be reported and otherwise treated as contributions and expenditures for purposes of the Act and regulations.”). 
	128 

	11 C.F.R. §§ 100.72(a), 100.131(a). 
	129 

	Id. §§ 100.72(a), 100.131(a). When an individual becomes a candidate, funds received or payments made during the course of testing the waters are to be reported as such on the first disclosure report filed by the candidate’s authorized committee. Id. § 101.3. 
	130 

	Advisory Opinion 2015-09 at 5 (Senate Majority PAC and House Majority PAC) (“AO 2015-09”); accord AO 1981-32 at 4; Advisory Opinion 1982-03 at 3 (Cranston) (“AO 1982-03”). 
	131 

	11 C.F.R. §§ 100.72(b); 100.131(b). 
	132 
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	1 affirmation or reinforcement of a private decision . . . to be a candidate.”2 The Act also, with some exceptions, prohibits federal candidates, their agents, and entities 3 established, financed, maintained, or controlled (“EFMC’d”) by federal candidates from 4 soliciting, receiving, directing, transferring, or spending funds in connection with any election 5 unless the funds are subject to the limitations, prohibitions, and reporting requirements of the 6 Act.The Commission has determined that the state 
	133 
	134 
	135
	136 

	10 Commission has explained that this prohibition is intended to prevent a federal committee’s 
	11 indirect use of impermissible funds in federal elections.  The prohibition on transferring funds 
	137

	12 applies broadly and includes payment by the state committee for services to the federal 
	13 committee.
	138 

	14 The Commission has concluded that an organization’s “use of funds raised outside of the 
	15 Act’s limitations and prohibitions to pay for individuals’ testing-the-waters activities would 
	AO 1981-32 at 4. 
	133 

	52 U.S.C. § 30125(e)(1); 11 C.F.R. § 300.62. The Act provides an exception to the soft money prohibition in certain circumstances where a federal candidate “is or was also a candidate for State or local office.” 52 U.S.C. § 30125(e)(2). Such a candidate may solicit, receive, or spend nonfederal funds as long as that solicitation, receipt, or spending: (1) is “solely in connection with such election for State or local office,” (2) “refers only” to him or her, to other candidates for that same state or local 
	134 

	See Advisory Opinion 2009-26 (Coulson) at 5; Advisory Opinion 2007-26 (Schock) at 4. 
	135 

	11 C.F.R. § 110.3(d). 
	136 

	Explanation and Justification, Transfers of Funds from State to Federal Campaigns, 58 Fed. Reg. 3474, 3475 (Jan. 8, 1993). 
	137 

	See id. at 3475. 
	138 
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	1 violate Commission regulations if those individuals decide to become candidates.”  Consistent 
	139

	2 with this, the Commission has previously considered funds spent by a state candidate’s campaign 
	3 committee for the purpose of exploring federal candidacy to be a transfer from the state 
	4 committee to the subsequent candidate’s eventual federal committee.
	140 

	5 B. The Commission Should Dismiss the Allegations that Respondents Directed or 6 Spent Funds in Connection With a Federal Election That Were not Subject to 7 the Limitations, Prohibitions, and Reporting Requirements of the Act, or that 8 the State Committee Transferred Assets to the Federal Committee 
	9 Here, the Complaint alleges that the State Committee’s increased spending in close 
	10 proximity to the time DePasquale was testing the waters of a federal candidacy indicates that the 
	11 State Committee paid for DePasquale’s testing-the-waters activities.  The Complaint further 
	141

	12 states that DePasquale was not a candidate for state office and therefore the State Committee had 
	13 no reason for the increased payments shortly before DePasquale became a federal candidate.
	142 

	14 In Response, DePasquale and the Federal Committee deny the allegations and state that 
	15 DePasquale did not make any payments for his federal testing-the-waters activities.In 
	143 

	16 addition, they state that any payments by the State Committee during the period shortly before 
	AO 2015-09 at 5 (concluding that 527 organizations’ payment for testing-the-waters activities with soft money would violate 11 C.F.R. §§ 100.72(a) and 100.131(a)). 
	139 

	F&LA at 4-5, MUR 6267 (Jonathan Paton, et al.) (finding reason to believe that a candidate violated 2 U.S.C. § 441i(e)(1)(A) [now 52 U.S.C. § 30125(e)(1)(A)] and 11 C.F.R. § 110.3(d) where the candidate’s state committee advanced funds to pay “for survey and polling that benefitted the testing the waters phase of Paton’s federal candidacy”); see also F&LA at 2-6, MUR 5480 (Liane Levetan for Congress) (finding reason to believe that a poll paid for by a state committee to evaluate a candidate’s options for f
	140 

	Compl. at 6-10. 
	141 

	142 
	Id. 

	Resp. at 1-2. 
	143 
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	1 
	1 
	DePasquale became a federal candidate were to raise his profile generally and provide generic 

	2 
	2 
	political support that was not linked to any specific election.144
	  Further, for the items that the 

	3 
	3 
	State Committee purchased and later transferred to the Federal Committee, Respondents state that 

	4 
	4 
	the Federal Committee paid the State Committee in accordance with advice from counsel.145 

	5 
	5 
	As explained below, the bulk of the State Committee’s payments do not appear to have 

	6 
	6 
	been related to a federal election or testing the waters of a federal election.  However, the State 

	7 
	7 
	Committee’s purchase of self-research appears to have been related to DePasquale’s federal 

	8 
	8 
	testing-the-waters activities.  Thus, it should have been allocated between the State Committee 

	9 
	9 
	and DePasquale’s federal testing-the-waters efforts (the Federal Committee did not exist at the 

	10 
	10 
	time of the purchase and thus DePasquale himself, a federal exploratory committee if he had one, 

	11 
	11 
	or some other person permitted to make contributions and within the amount limitations could 

	12 
	12 
	have paid for the federal share). Yet, the cost of the research allocable to DePasquale’s federal 

	13 
	13 
	activity was relatively modest. 


	14 15 16 
	Figure
	17 From March 5 through April 22, 2019, the State Committee paid $58,000 to Rising Tide for 18 Facebook ads, commissions, and monthly retainer services.
	147 

	Figure
	Figure
	144 
	Id. at 1-3. Id. at 7. 
	145 

	Figure
	147 
	See Resp. at 2; Child Abuse Audit. 
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	Figure
	148 
	Figure

	Figure
	Figure
	 the activity here does not appear to relate to a 
	Figure

	5 federal election or testing the waters of a federal election and therefore would not qualify as a 6 contribution.  Rather, DePasquale was communicating to the public about his activities as Auditor 7 General without mentioning a potential federal election.8 As for the email list that was apparently generated by the social media ads paid for by the 9 State Committee, it is unclear whether the State Committee ultimately provided the email list to 
	150 

	10 the Federal Committee and, if so, whether the Federal Committee paid for the list. 
	Figure
	Figure
	12   The Response does not address the issue.  Although the Federal 
	Figure

	13 Committee disclosed a $4,500 payment to the State Committee on July 19, 2019, for “Data 
	14 Purchase,” without more information, there is no telling whether this was for the email list.  In 
	10. However, it is unclear when the state campaign website began linking to the federal committee website.  As discussed below, the State Committee paid Think Big to work on its website until around May 2019 and that the Federal Committee then paid Think Big to work on its website shortly before DePasquale announced his candidacy. See infra notes 155 -157 and accompanying text. It is thus unclear when the State Committee website began redirecting to the Federal Committee website and, as such, possible that 
	148 The Complaint alleges that the State Committee paid for social media ads that linked to the state campaign website which ultimately redirected to the federal campaign website. Compl. at 2, 6, 
	Figure
	150 
	See First Gen. Counsel’s Rpt. at 26-27, MUR 5260 (Talent for Senate) (concluding that the fact that a state leadership PAC served as a candidate’s “platform” to “keep up his political profile and support Republican candidates and causes,” does not indicate that the PAC assisted with the candidate’s testing-the-waters or federal election activities) (dispositive Commission opinion); Factual and Legal Analysis at 11 (Josh Hawley, et al.) (finding no reason to believe that a state committee’s disbursements for
	Figure
	MUR 7773 (DePasquale for PA 10, et al.) First General Counsel’s Report Page 30 of 38 
	1 sum, there is not enough information on record to conclude that the State Committee transferred 2 an email list of the Federal Committee.3 Regarding the State Committee’s payments to EveryAction for software in the amount of 
	152 

	$4,050, there is limited information.  
	Figure
	5 
	5 
	5 
	The Response states that the 

	6 
	6 
	State Committee utilized EveryAction’s data management and email tool to manage and email the 

	7 
	7 
	State Committee’s supporters.154
	  There is no information to indicate that the software was used in 

	8 
	8 
	connection with DePasquale’s efforts to test the waters of a federal election or that the data 

	9 
	9 
	generated through this software was transferred to the Federal Committee. 


	10 11 12 13 14 15 16 
	Figure
	The Response says that the Federal Committee “paid fair market value for data from the state campaign committee” and disclosed the payment on its disclosure report. Resp. at 7, and note 23. The relevant disclosure report shows the Federal Committee paid $4,500 to the State Committee on July 19, 2019, for “data purchase.” DePasquale for PA 10, 2019 October Quarterly Report at 218 (Oct. 15, 2019), . See also, Eugene DePasquale for Pennsylvania, 2019 2d Friday Pre-Election Report at 13 (Oct. 25, 2019), (showin
	152 
	/ 945/202010159294503945/202010159294503945.pdf
	https://docquery.fec.gov/pdf

	ShowReport.aspx?ReportID=314045&isStatement=0&is24Hour=False 
	https://www.campaignfinanceonline.pa.gov/Pages/ 
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	154 
	Resp. at 3. 
	Figure
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	1 Thus, it appears that the State 2 
	3 Committee’s payments for website work were not related to a federal election or testing the 4 waters of a federal election. 
	5 6 7 8 9 10   From March 19 through April 1, 2019, the State Committee paid $10,000 to Stanford 11 
	12 
	12 
	12 
	Campaigns for research, and the self-research book was later purchased by the Federal Committee 

	13 
	13 
	for $6,800.160 
	According to the Response, the Federal Committee’s payment represented a 

	14 
	14 
	portion of the book which it later used.161
	  While the Federal Committee’s $6,800 payment to the 

	15 
	15 
	State Committee is less than the “usual or normal” charge for the entire self-research book, given 

	16 
	16 
	that the Federal Committee appears to have paid for just a portion of the materials, there is a basis 

	17 
	17 
	to conclude that the Federal Committee paid the fair market value of the portion of the materials 

	18 
	18 
	that it received.  Moreover, as discussed below, it appears that the research was actually an in
	-



	Figure
	160 
	Resp. at 3 (citing FEC Form 3, DePasquale for PA 10, 2019 Year-End Report at 334 (Jan. 29, 2020), The Response did not explain how the Federal Committee arrived at the diminished value. 
	. 
	https://docquery.fec.gov/pdf/047/202001299182369047/202001299182369047.pdf
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	See Resp. at 5. 
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	1 
	1 
	kind contribution to DePasquale that should have been allocated. 

	2 
	2 
	It appears that the payment for research should have been treated as a testing-the-waters 

	3 
	3 
	expense from the outset which DePasquale, his exploratory committee if he had one, or some 

	4 
	4 
	other person permitted to make candidate contributions within the applicable limit should have 

	5 
	5 
	paid for rather than the State Committee which is prohibited from making testing-the-water 


	expenditures. 6 7 
	8 
	  Further, the self-research was also useful for exploring a 
	9 state candidacy.  Thus, the payment should likely have been allocated between the State 10 Committee and DePasquale according to the benefit reasonably expected to be derived (the 11 Federal Committee did not exist at the time).  Since the research was equally useful to a state or 12 federal candidacy, a reasonable allocation would have been $5,000 for the State Committee and 
	163
	164

	. 
	Resp. at 3, 7.  Cf. Factual and Legal Analysis at 8-9, MUR 5761 (Madrid for Congress, et al.) (finding no reason to believe that a poll designed overwhelmingly to test the feasibility of a state candidacy was an expenditure for federal testing-the-waters activity).  Here, unlike in MUR 5761, the self-research was helpful for any candidacy, state or federal. 
	163 

	See 11 C.F.R. § 106.1 (Expenditures, including in-kind contributions, independent expenditures, and coordinated expenditures made on behalf of more than one clearly identified Federal candidate shall be attributed to each such candidate according to the benefit reasonably expected to be derived. . . . These methods shall also be used to allocate payments involving both expenditures on behalf of one or more clearly identified Federal candidates and disbursements on behalf of one or more clearly identified no
	164 
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	1 
	1 
	$5,000 for DePasquale.165
	  Accordingly, it appears that the State Committee made a prohibited 

	2 
	2 
	$5,000 payment for testing-the-waters activities that should have also been reported by the 

	3 
	3 
	Federal Committee as an in-kind contribution.  Yet, this amount does not appear to be significant 

	4 
	4 
	enough to warrant further use of the Commission’s limited resources, especially given that the 

	5 
	5 
	Federal Committee ultimately reimbursed the State Committee to purchase the research as soon as 

	6 
	6 
	DePasquale became a candidate in an amount that exceeded the in-kind contribution. 

	7 
	7 
	Regarding the State Committee’s payments for media production to Jackson Media, the 

	8 
	8 
	information suggests that the work it performed was not specific to a potential federal or state 


	candidacy.  
	11   From April 1 through May 10, 2019, the State Committee paid $22,000 to Jackson 12 Media for “media production/consulting” and $11,000 for “video production.”
	Figure
	167 

	Figure
	Figure
	14 Once DePasquale became a candidate, the Federal Committee purchased licensing 15 rights for video footage from the State Committee for $1,000.This is less than what the State 16 Committee paid to Jackson Media, but it is unclear whether the Federal Committee paid less than 
	Figure
	169 

	In Advisory Opinion 2022-05, the Commission approved a national party committee’s request to purchase research on an opponent candidate for $30,000 and the provide the research to two potential contenders for $10,000 each, dividing the cost of the research by the number of committees. Id. at 4. 
	165 

	Figure
	167 
	Compl. at 4. 
	Figure
	169 
	DePasquale for PA 10, 2019 October Quarterly Report at 218 (Oct. 15, 2019), (disclosing payment to the State Committee of $1,000 for “licensing”); see also Eugene DePasquale for Pennsylvania, 2019 2d Friday Pre-Election Report at 13 (Oct. 25, 2019), (State Committee disclosing receipt $1,000 for “video licensing agreement” from the Federal Committee). 
	/pdf/323/201910159163908323/201910159163908323.pdf 
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	1 
	1 
	the “usual and normal charge” since it is unknown whether the Federal Committee purchased 

	2 
	2 
	some or all of the footage the State Committee’s footage.170 
	Assuming that the State Committee 

	3 
	3 
	provided all of its footage and that it retained its original value, the amount of the in-kind 

	4 
	4 
	contribution here would be $9,000, added to the potential in-kind contribution above regarding 

	5 
	5 
	research ($5,000), would equal a total $14,000 potential aggregate in-kind contribution from the 

	6 
	6 
	State Committee to the Federal Committee.171
	  Again, this amount does not appear to be sufficient 

	7 
	7 
	to warrant further use of the Commission’s limited resources. 


	8 9 10 11 
	Figure
	As stated above, there were only two items, research 
	Figure

	13 and video footage, that the State Committee ultimately transferred to the Federal Committee and 
	14 the amount of these items is relatively modest.  
	Figure
	15 16 17 18 
	Figure
	170 
	F&LA at 5, MUR 6784 (Lizbeth Benacquisto for Congress, et al.) (citing Transfer of Funds from State to Federal Campaigns, 58 Fed. Reg. 3,474, 3,475 (Jan. 8, 1993). The Commission’s regulations define “usual and normal charge” as “the price of those goods in the market from which they ordinarily would have been purchased at the time of the contribution.” 11 C.F.R. § 100.52(d)(2). 
	171 
	Above, we analyzed that the purchase of research could be a testing-the-water expense that DePasquale or his exploratory committee, if he had one, should have paid for.  Yet, here, it does not appear that the video footage was necessarily related to a federal election or DePasquale’s evaluation of a potential federal candidacy.  Rather, it appears that the State Committee purchased generic footage that it could use in a future state campaign. 
	Figure
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	1 In sum, regarding the State Committee’s payments for social media ads, website work, 2 research, and video footage, it appears that the payments were either unrelated to a federal 3 campaign or testing the waters of a federal campaign.  In the one instance regarding research 4 where, arguably, the State Committee did pay for a testing-the-waters expense, the amount was 5 modest and the Federal Committee reimbursed the State Committee as soon as DePasquale 6 became a federal candidate.  Similarly, regardin
	10 resources.
	173 

	11 Accordingly, we recommend that the Commission exercise its prosecutorial discretion and 
	12 dismiss the allegations that (1) DePasquale, the State Committee, and the Federal Committee 
	13 violated 52 U.S.C. § 30125(e)(1)(A) and 11 C.F.R. § 300.61 by directing or spending funds in 
	14 connection with a federal election that were not subject to the limitations, prohibitions, and 
	15 reporting requirements of the Act, when the State Committee made in-kind contributions for 
	16 DePasquale’s testing-the-waters expenditures; and (2) the State Committee and Federal 
	17 Committee violated 11 C.F.R. § 110.3(d) by transferring assets to the Federal Committee in 
	18 connection with its testing-the-waters activities.
	174 

	See Heckler v. Chaney, 470 U.S. 821 (1985). 
	173 

	See SOR at 5-7, Cmr.’s Lindenbaum, Cooksey, Dickerson, & Trainor, MUR 7938 (Greitens for US Senate, et al.) (finding no reason to believe respondents violated the soft money ban by transferring the state committee website to the federal committee where the federal committee paid fair market value and reported the payments, and exercising its prosecutorial discretion to dismiss the allegations that the committee violated the soft money ban by using state committee funds for pay for strategic planning for fed
	174 
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	C. The Commission Should Dismiss the Allegation That the Federal Committee Failed to Report Contributions and Expenditures 
	1 When an individual becomes a candidate under the Act, any funds received or payments 2 made for testing-the-waters activities become contributions or expenditures subject to the 3 reporting requirements of the Act and are to be reported as such on the first disclosure report by 4 the candidate’s authorized committee.  As discussed above, the available information indicates 5 that the bulk of the State Committee’s payments were not related to a federal election or testing 6 the water of a federal election.
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	10 candidate.  Further, the Federal Committee paid $1,000 for video footage that could have 11 potentially been worth as much as $10,000, resulting in a $9,000 in-kind contribution that should 12 have been reported when DePasquale became a candidate.  However, it is possible that he Federal 13 Committee only paid for a portion of the footage.  In any event, the amounts of these potential in14 kind contributions totaling $14,000 is not worth the use of the Commission’s limited resources to 15 pursue a report
	-
	176 

	purchase of assets from the state committee to the federal committee and the potential use of state committee consultants by the federal committee in close proximity to the candidate’s announcement for federal office, where there was no information to suggest that the asset was transferred at less than fair market value and any payments for the consultants attributable to the federal committee would be minimal). 
	11 C.F.R. § 101.3. 
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	See Heckler v. Chaney, 470 U.S. 821 (1985). 
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	1 Therefore, we recommend that the Commission exercise its prosecutorial discretion and 
	2 dismiss the allegation that the Federal Committee violated 52 U.S.C. § 30104(b) and 11 C.F.R. 
	3 § 104.3 by failing to report in-kind contributions from the State Committee. 
	4 IV. RECOMMENDATIONS 
	5 1. Dismiss pursuant to prosecutorial discretion the allegations that Eugene 6 DePasquale, Eugene DePasquale for Pennsylvania, and DePasquale for PA 10 and 7 Rick Galena in his official capacity as treasurer violated 52 U.S.C. 8 § 30125(e)(1)(A) and 11 C.F.R. § 300.61 by directing or spending funds in 9 connection with a federal election that were not subject to the limitations, 
	10 prohibitions, and reporting requirements of the Act, when the State Committee 11 made in-kind contributions for DePasquale’s testing-the-waters expenditures; 
	12 
	12 
	12 
	2. Dismiss pursuant to prosecutorial discretion the allegations that Eugene 13 DePasquale for Pennsylvania and DePasquale for PA 10 and Rick Galena in his 14 official capacity as treasurer violated 11 C.F.R. § 110.3(d) by transferring assets to 15 the DePasquale for PA 10 and Rick Galena in his official capacity as treasurer in 16 connection with its testing-the-waters activities; 17 

	18 
	18 
	3. Dismiss pursuant to prosecutorial discretion the allegation that DePasquale for PA 19 10 and Rick Galena in his official capacity as treasurer violated 52 U.S.C. 20 § 30104(b) and 11 C.F.R. 104.3 by failing to disclose in-kind contributions from 21 the Eugene DePasquale for Pennsylvania; 22 

	23 
	23 
	4. Approve the attached Factual and Legal Analysis; and  24 
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	1 5. Close the file effective 30 days from the date of certification ofthis vote (or on the 2 next business day after the 30th day, ifthe 30th day falls on a weekend or holiday). 
	3 
	4 
	5 
	6 
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	8 9 
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	CERTIFICATION 
	CERTIFICATION 

	I, Vicktoria J. Allen, recording secretary of the Federal Election Commission executive 
	session, do hereby certify that on May 01, 2024, the Commission took the following actions in 
	the above-captioned matter:  
	1. Decided by a vote of 5-0 to: 
	a. 
	a. 
	a. 
	Dismiss the allegations that Eugene DePasquale, Eugene DePasquale for Pennsylvania, and DePasquale for PA 10 and Rick Galena in his official capacity as treasurer violated 52 U.S.C. § 30125(e)(1)(A) and 11 C.F.R. § 300.61 by directing or spending funds in connection with a federal election that were not subject to the limitations, prohibitions, and reporting requirements of the Act, when the State Committee made in-kind contributions for DePasquale’s testing-the-waters expenditures. 

	b. 
	b. 
	Dismiss the allegations that Eugene DePasquale for Pennsylvania and DePasquale for PA 10 and Rick Galena in his official capacity as treasurer violated 11 C.F.R. § 110.3(d) by transferring assets to the DePasquale for PA 10 and Rick Galena in his official capacity as treasurer in connection with its testing-the-waters activities. 

	c. 
	c. 
	c. 
	Dismiss the allegation that DePasquale for PA 10 and Rick Galena in his official capacity as treasurer violated 52 U.S.C. § 30104(b) and 11 

	C.F.R. 104.3 by failing to disclose in-kind contributions from the Eugene DePasquale for Pennsylvania. 

	d. 
	d. 
	Close the file effective 30 days from the date of certification of this vote (or on the1 next business day after the 30th day, if the 30th day falls on a weekend or holiday). 


	Federal Election Commission Page 2 Certification for MUR 7773 May 1, 2024 
	e. Send the appropriate letters. 
	Commissioners Broussard, Cooksey, Dickerson, Trainor, and Weintraub voted affirmatively for the decision.  Commissioner Lindenbaum was recused and did not vote. 
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	May 2, 2024 Date 
	Attest: 
	Digitally signed by Vicktoria J Allen
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	Date:  19:00:16 
	Vicktoria J Allen 
	2024.05.02

	-04'00' 
	Vicktoria J. Allen Deputy Secretary of the Commission 
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	FEDERAL ELECTION COMMISSION 
	WASHINGTON, D.C. 
	June 3, 2024 Kendra Arnold Executive Director Foundation for Accountability and Civic Trust 1717 K Street NW, Suite 900 Washington, DC 20006 
	CERTIFIED MAIL RETURN RECEIPT REQUESTED 

	RE: MUR 7773 DePasquale for PA 10, et al. 
	Dear Ms. Arnold: 
	This is in reference to the complaint you filed with the Federal Election Commission on August 6, 2020, concerning Euguene DePasquale, Eugene DePasquale for Pennsylvania (“State Committee”), and DePasquale for PA 10 and Rick Galena in his official capacity as treasurer (“Federal Committee”). On May 1, 2024, the Commission voted to dismiss the allegations that Eugene DePasquale, the State Committee, and the Federal Committee violated 52 U.S.C. § 30125(e)(1)(A) and 11 C.F.R. § 300.61 by directing or spending 
	-

	Documents related to the case will be placed on the public record today.  See Disclosure of Certain Documents in Enforcement and Other Matters, 81 Fed. Reg. 50,702  (Aug. 2, 2016).  Any applicable Factual and Legal Analysis or Statements of Reasons available at the time of this letter’s transmittal are enclosed. 
	The Federal Election Campaign Act of 1971, as amended, allows a complainant to seek judicial review of the Commission’s dismissal of this action within 60 days of the dismissal, which became effective today.  See 52 U.S.C. § 30109(a)(8). 
	MUR 7773 (DePasquale for PA 10, et al.) Letter to Ms. Arnold Page 2 of2 
	If you have any questions, please contact Christine C. Gallagher, the attorney assigned to this matter at (202) 694-1650. 
	Sincerely, 
	Lisa J. Stevenson Acting General Counsel 
	Figure
	BY: Anne B. Robinson Assistant General Counsel 
	Figure
	FEDERAL ELECTION COMMISSION 
	WASHINGTON, D.C. 
	June 3, 2024 
	By Email Only 
	By Email Only 

	reiff@sandlerreiff.com 
	reiff@sandlerreiff.com 
	reiff@sandlerreiff.com 


	Neil P. Reiff, Esq. Sandler, Reiff, Lamb, Rosenstein & Birkenstock, P.C. 1090 Vermont Avenue NW, Suite 750 Washington, DC  20005 
	RE: MUR 7773 DePasquale for PA 10, et al. Dear Mr. Reiff: 
	On August 11, 2020, the Federal Election Commission notified your clients, Eugene DePasquale and DePasquale for PA 10 and Rick Galena in his official capacity as treasurer (“Federal Committee”) of a complaint alleging violations of certain sections of the Federal Election Campaign Act of 1971, as amended.  On May 1, 2024, the Commission voted to dismiss the allegations that Eugene DePasquale and the Federal Committee violated 52 U.S.C. § 30125(e)(1)(A) and 11 C.F.R. § 300.61 by directing or spending funds i
	-

	Documents related to the case will be placed on the public record today.  See Disclosure of Certain Documents in Enforcement and Other Matters, 81 Fed. Reg. 50,702 (Aug. 2, 2016).  Any applicable Factual and Legal Analysis or Statements of Reasons available at the time of this letter’s transmittal are enclosed. 
	MUR 7773 (DePasquale for PA 10, et al.) Letter to Mr. Reiff Page 2 of2 
	If you have any questions, please contact Christine C. Gallagher, the attorney assigned to this matter, at (202) 694-1650. 
	Sincerely, 
	Figure
	Anne B. Robinson Assistant General Counsel 
	Anne B. Robinson Assistant General Counsel 


	FEDERAL ELECTION COMMISSION 
	WASHINGTON, D.C. 
	Figure
	June 3, 2024 
	By First Class Mail 
	By First Class Mail 

	Matt Sommer Treasurer Eugene DePasquale for Pennsylvania 1560 W. Princess Street York, PA 17404  
	RE: MUR 7773 Eugene DePasquale for Pennsylvania 
	Dear Mr. Sommer: 
	On August 11, 2020, the Federal Election Commission notified Eugene DePasquale for Pennsylvania and you, in your official capacity as treasurer, (“State Committee”) of a complaint alleging violations of certain sections of the Federal Election Campaign Act of 1971, as amended.  On May 1, 2024, the Commission voted to dismiss the allegations that the State Committee violated 52 U.S.C. § 30125(e)(1)(A) and 11 C.F.R. § 300.61 by directing or spending funds in connection with a federal election that were not su
	Documents related to the case will be placed on the public record today.  See Disclosure of Certain Documents in Enforcement and Other Matters, 81 Fed. Reg. 50,702 (Aug. 2, 2016).  Any applicable Factual and Legal Analysis or Statements of Reasons available at the time of this letter’s transmittal are enclosed. 
	If you have any questions, please contact Christine C. Gallagher, the attorney assigned to this matter, at (202) 694-1650. 
	Sincerely, 
	2020 Official Results, U.S. Congress Pennsylvania 10th Congressional District, PA DEP’T OF ST., 
	2020 Official Results, U.S. Congress Pennsylvania 10th Congressional District, PA DEP’T OF ST., 
	6 


	Compl. at 2; see also Resp. at 1 (Sept. 30, 2020). 
	Compl. at 2; see also Resp. at 1 (Sept. 30, 2020). 
	8 
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	Anne B. Robinson Assistant General Counsel 
	Anne B. Robinson Assistant General Counsel 







