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L. INTRODUCTION

This matter should never have gotten this far. In November 2016, the Campaign Legal
Center made specific allegations in its Complaint that GEO Corrections Holdings, Inc. (“GCH”)
“was awarded a total of $266,666 in U.S. government contracts in Fiscal Year 2015”! and made
impermissible contributions to certain independent expenditure-only political committees (“Super
PACs”). In January 2018, the Commission voted to find “reason to believe” on the basis of
assertions made by the Complainant that certain NLRB documents identified GCH as a “federal
contractor.” GCH’s response provided clear and convincing evidence to OGC that it did not hold
any federal contracts despite the referenced language in the NLRB filing. This matter should have
stopped then and there with OGC making a recommendation to dismiss. Instead, and seemingly
without Commission authorization, OGC embarked on years of extensive discovery and
depositions pursuing a theory of liability which did not even form the basis for the Commission’s
reason to believe finding. Now, OGC submits a probable cause recommendation based on a
spurious theory it developed after GCH repeatedly demonstrated that the specific factual
allegations in the Complaint were incorrect.

GCH holds no federal contracts and has not violated the federal contractor
prohibition as it is written in the Act and Commission regulations. The General Counsel seeks
to attribute the federal contractor status of other entities — either GCH’s parent holding company,
or GCH’s wholly-owned subsidiaries — to GCH by applying an alter ego “rule” that does not appear
in the Act or Commission regulations. The Act specifically forbids this. Even if the General

Counsel’s alter ego theory could escape application of the Act’s “rule of law” provision, the

! Attachment A, MUR 7180, Complaint at 4. In a supplemental Complaint filed the following month, the Complainant
added that GCH was listed as an “operator” and/or “employer” at three specific facilities and that GCH was “a
contractor under 11 CFR 115.1(a)(1)(i).” Attachment A, MUR 7180, Supplemental Complaint at 2-3, 5.
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MUR718000476

General Counsel’s application of that theory in this matter is inconsistent with Commission and
judicial precedent. In addition, the standard applied by the General Counsel is precisely the sort
of highly subjective “facts-and-circumstances” test that the Supreme Court has previously
forbidden the Commission from using. Finally, even if all of these noted disqualifying
considerations are disregarded, application of the federal contractor prohibition to an entity that
makes a contribution to an independent expenditure-only committee is unconstitutional under
Citizens United and Speechnow.org. The Commission should dismiss this matter for any or all of
these reasons.
IL. HISTORY OF THIS PROCEEDING

In our Response to the Complaint, we explained that the Complainant “misidentifies the
contracting party, mischaracterize[s] GEO Corrections Holdings, Inc. as a federal contractor, and

”2 We explained that

premises its Initial Complaint on a contract that is not a federal contract.
certain information found on USAspending.gov was inaccurate, just as the respondent in MUR
6726 (Chevron) had done, and set forth the actual facts supported with sworn affidavits.> We
explained that the contract identified in the Complaint was not a contract with the federal
government at all (it was a contract with a State of Louisiana agency).* We explained that certain
NLRB documents referenced by the Complainant incorrectly identified GCH as an employer in
certain matters and set forth those facts in sworn affidavits.’

OGC did not accept our explanation and instead decided to read the sworn affidavits

selectively, quibbled with the tense of certain affirmations, and recommended the Commission

2 Attachment B, Response of GEO Corrections Holdings, Inc. at 2. The Campaign Legal Center filed a
“supplemental complaint” to address the sloppy research of the first compliant and respond to a GEO spokesman’s
statement with additional commentary and legal claims.

31d. at 3.

41d. at 8-9.

5 1d. at 3-4.
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find reason to believe primarily on the basis of certain NLRB documents.® In what we believe
was a hastily taken vote prompted by the Complainant’s 120-day lawsuit, the Commission
accepted OGC’s recommendation.” The Factual and Legal Analysis describes the basis for the
vote as follows:

As set forth below, the available information, including GC Holdings’

representation in an unrelated National Labor Relations Board (‘NLRB’)

proceeding that it is a federal contractor, suggests that GC Holdings may have

been a federal contractor when it made its contributions to RAN and to other

committees.®

In response to the Commission’s reason to believe finding, we filed a second Response on
March 5, 2018, addressing every issue raised in the Factual and Legal Analysis. This Response
included a copy of the actual contract for the operation of the D. Ray James Detention Facility
showing that the contracting party was Cornell Companies, Inc., and not GCH, along with further
explanation for the mistaken employer identifications in the NLRB matters.” These additional
materials bolstered what had already been stated in the initial Response and in its accompanying
sworn affidavits, but which OGC chose to disregard or disbelieve. The General Counsel’s Brief
acknowledges, albeit buried in a footnote, that “GCH has subsequently provided contracts

relating to each of these matters demonstrating that GCH was not the named party on the

relevant federal contracts.”'® Thus, as of our first post-RTB submission, filed March 5, 2018,

6 See Attachment C, MUR 7180, Notification with Factual and Legal Analysis.

" The Campaign Legal Center filed suit against the Commission on January 10, 2018, alleging violations of 52
U.S.C. § 30109(a)(8)(A). The Commission voted to find reason to believe on January 23, 2018. The Campaign
Legal Center’s complaint was dismissed for lack of standing on May 26, 2020. On June 4, 2020, the Campaign
Legal Center filed a notice of appeal. As of the date of this filing, that case remains pending at the D.C. Circuit.

8 Attachment C, MUR 7180, Factual and Legal Analysis at 2 (emphasis added); see also id. at 7 n.33 (“Because the
GEO Respondents cannot sufficiently rebut why GC Holdings asserted that it was the employer for the federal
facility in its statement before the NLRB, the Commission believes that the facts support a reasonable inference that
GC Holdings was a federal contractor for as long as the Georgia Detention Facility has been under the GEO Group’s
ownership.”).

° Attachment D, Response of GEO Corrections Holdings, Inc. (March 5, 2018) at 1-3.

10 General Counsel’s Brief at 1 n.2 (emphasis added); see also General Counsel’s Brief at 18 n.88 (“GCH has provided
contracts relating to each of these matters demonstrating that GCH was not the named party on the relevant federal
contracts.”).
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the question of whether GCH was in fact a party to any federal contract was conclusively settled.
Then and there, this matter should have been closed. Instead, OGC spent the next two years
chasing its alter ego theory without apparent authorization by the Commission and notwithstanding
the fact that OGC’s alter ego theory does not appear in the Act or Commission regulations, and
has never served as the basis for finding a federal contractor violation.

By letter dated May 1, 2018, OGC requested extensive additional information concerning
“GC Holdings’ role in these [NLRB] matters and its role in any federal contract related to these
matters,” along with extensive document requests.!! Our response letter, dated June 22, 2018,
objected to OGC’s abusive requests and obstinate refusal to acknowledge the fact that GCH was
not a federal contractor even after we submitted sworn statements and the actual contract that was
the subject of the Complaint. We stated that OGC'’s letter “expands the scope of the Commission’s
inquiry and requests additional materials that have nothing to do with the specific matters raised
in the Complaint and addressed in the Factual and Legal Analysis.”!?> We further explained that
we had already demonstrated, consistent with past matters, that GCH is a “separate and distinct
legal entity” and that any finding to the contrary would exceed the Commission’s authority, as
held in FEC v. Swallow."® Throughout its investigation, OGC repeatedly sought to rehabilitate the
Complaint after its specific allegations and the factual questions raised in the Factual and Legal
Analysis were definitively refuted (as OGC now admits), and, in the process, greatly expanded the

scope of this matter beyond what was alleged in the Complaint. Nevertheless, we remained

" Attachment E, OGC Letter from Nicholas Mueller to Jason Torchinsky and Michael Bayes (May 1, 2018).

12 Attachment F, Letter of Jason Torchinsky and Michael Bayes to Nicholas Mueller (June 22, 2018) at 2. This letter
serves as the basis for our belief that the investigation conducted by OGC may not have been fully authorized by the
Commission.

BId.
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hopeful that one more submission of documents would satisty OGC and we provided the requested
additional information along with a USB drive containing thousands of pages of documentation.

Our hope was clearly misplaced. On August 6, 2018, OGC yet again requested additional
information, including a list of all federal contracts that were being negotiated or performed in
2015 or 2016 that were negotiated by employees of GCH, along with information about each such
contract.'* OGC requested yet more information about collective bargaining agreements. As it
was clear that OGC was determined to justify a violation regardless of any explanation or
documentation we provided, we submitted the requested information without additional comment
on September 6, 2018.'°

By letter dated May 3, 2019, OGC forwarded a deposition subpoena signed by Chair
Weintraub.!® OGC deposed Amber Martin, The GEO Group, Inc.’s Executive Vice President,
Contract Administration, on June 10, 2019, and Marcel Maier, The GEO Group, Inc.’s Executive
Vice President, Tax, on October 8, 2019.!” A review of the transcripts makes clear that OGC’s
sole purpose during these depositions was to elicit information it could use in presenting its alter
ego theory. Virtually every subject probed by OGC during the depositions appears in the General
Counsel’s Brief as part of its theory of the case.

On December 4, 2019, OGC informed us that it was “nearing the conclusion of the

investigation and considering potential recommendations to the Commission,” and asked “whether

14 Attachment G, Letter of Nicholas Mueller to Jason Torchinsky and Michael Bayes (August 6, 2018). The
Complaints identified specific contracts as the basis for its allegations, and the Respondent conclusively demonstrated
that those contracts were either not federal contracts or were not held by GCH. Whether OGC had authority to expand
its investigation beyond the specific matters raised in the Complaint is unclear.

15 See Attachment H, Letter of Jason Torchinsky and Michael Bayes to Nicholas Mueller (September 6, 2018).

16 See Attachment I, OGC Letter of Nicholas Mueller to Jason Torchinsky and Michael Bayes (May 3, 2019);
Deposition Subpoena.

17 See Attachment J, Deposition Transcript of Ms. Martin (June 10, 2019); Attachment K, Deposition Transcript of
Mr. Maier (October 8, 2019).
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your client is interested in resolving this matter through pre-probable cause conciliation.”'® We
agreed to discuss the matter with OGC, and spoke by telephone on January 14, 2020. OGC’s
attorneys, however, would not disclose with any specificity what OGC was prepared to
recommend in terms of a violation, nor even confirm the legal basis for its recommendations.
Rather, we were simply offered the opportunity to plead guilty to unspecified charges based on
unspecified legal grounds. On February 5, 2020, we informed Mr. Mueller that our client declined
to participate further in “conciliating” this matter.

On May 15, 2020, OGC provided us with the General Counsel’s Brief. In it, for the first
time in the agency’s history, the General Counsel seeks to impute “federal contractor” status — and
the accompanying ban on the ability to make contributions and exercise First Amendment rights —
to an entity that does not actually hold a federal contract.

III. THE GENERAL COUNSEL’S APPLICATION OF THE ALTER EGO THEORY
IS IMPERMISSIBLE

The fact most significant to this matter is never mentioned in the main body of the General
Counsel’s Brief. Rather, only in dense footnotes does the General Counsel actually concede that

GCH did not hold any federal contract at the times the contributions at issue in this matter

were made.'”” GCH’s contributions did not violate the terms of the Act or Commission
regulations. The General Counsel resorts to its alter ego theory precisely because GCH does not
hold any federal contract (and never has) and thus has not violated the terms of the Act or

Commission regulations. OGC’s proposal to apply the alter ego theory here is an attempt to

18 Attachment L, OGC Letter of Nicholas Mueller to Jason Torchinsky and Michael Bayes (December 3, 2019).

19 General Counsel’s Brief at 1 n.2 (“GCH has subsequently provided contracts relating to each of these matters
demonstrating that GCH was not the named party on the relevant federal contracts.”); see also General Counsel’s
Brief at 18 n.88 (“GCH has provided contracts relating to each of these matters demonstrating that GCH was not the
named party on the relevant federal contracts.”).
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expand the scope of the Act, and to the best of our knowledge, the Commission has never used
this theory to find a federal contractor violation. Doing so for the first time in an enforcement
matter would be unprecedented and is prohibited by the Act.

A. The Alter Ego Theory Violates the Act’s “Rule of Law” Provision and Exceeds
the Limited Scope of the Commission’s Statutory Authority

OGC’s alter ego theory is apparently derived from a handful of advisory opinions, although
neither the Commission nor OGC has ever explained, in any context, why it believes this alter ego
theory applies in Section 30118 (formerly Section 441b) and Section 30119 (formerly Section
441c) cases. The Act and its legislative history do not include any language suggesting Congress
intended to expand the scope of either provision to purported “alter egos.” Rather, the Commission
simply grafted the corporate law concept onto a Section 441b analysis in a 1980 advisory opinion
and the theory has lived on and grown in subsequent advisory opinions and enforcement matters.
The Commission has never attempted to codify its alter ego theory through formal rulemaking
proceedings, and to the best of our knowledge, has never recommended that Congress implement
the alter ego theory with legislative changes.

Against this background, OGC does not purport to base its recommendations on any
provision of the Act or Commission regulation. The General Counsel’s Brief rests solely on the
application of an alter ego theory derived from an advisory opinion. This violates the basic rule
that “[w]here the law is of uncertain application, advisory opinions cannot be used as a sword of
enforcement.”?® The Act’s “rule of law” provision specifically forbids the Commission from

enforcing the law as proposed in the General Counsel’s Brief:

201996 Presidential Audits, Statement of Reasons of Vice Chairman Darryl R. Wold and Commissioners Lee Ann
Elliott, David M. Mason, and Karl J. Sandstrom at 3,
https://transition.fec.gov/audits/1996/Title 26/BobDole1996PresPrimary.pdf; MUR 5625 (Aristotle International,
Inc.); Statement of Reasons of Chairman Matthew S. Petersen and Commissioners Caroline C. Hunter and Donald F.
McGahn at 2 n.3 (“Of course, it is well-established that advisory opinions cannot be used as a sword, but instead
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Any rule of law which is not stated in this Act or in chapter 95 or chapter 96 of title

26 may be initially proposed by the Commission only as a rule or regulation

pursuant to the procedures established in section 30111(d) of this title.?!

Four Commissioners explained that “Congress included an express prohibition in the
FECA against the Commission using advisory opinions to establish rules of conduct” and “absent
controlling regulations or the authoritative interpretations of the courts, the Commission’s
enforcement standard [must] be the natural dictate of the language of the statute itself.”?? As one
Commissioner further explained:

The statute expressly requires a rule of law to be initially proposed only as a rule

or regulation. This statutory mandate serves to protect the regulated community

from being judged by interpretations of the law that did not flow naturally and

foreseeably from the law itself, but were the mere product of administrative

convenience or preference.?’
Having never been proposed as a regulation pursuant to the Act’s rulemaking requirements,
application of the alter ego theory in this matter is prohibited by the Act.

In addition to violating the Act’s “rule of law” requirement, the expansion of the federal
contractor prohibition through an alter ego theory is beyond the Commission’s authority. As one

court was recently forced to explain, “[t]he FEC’s authority exists no further than the boundaries

of the law it was created to enforce.”?* In Swallow, the court invalidated a regulation “which

merely a shield from burdensome Commission enforcement action.”); see also MUR 5799, Response of Respondent
Senator John McCain by Trevor Potter (Sept. 20, 2007) at 9 n.8 (“When enforcing the law, the Commission must
recognize that rules of general applicability stem from the statute and duly promulgated regulations, not Advisory
Opinions. 2 U.S.C. § 437f(b). While an Advisory Opinion can protect a particular person from a sanction the FEC
might otherwise impose where that person relies in good faith on such opinion, 2 U.S.C. § 437f(c)(2), the FEC should
not attempt to rely on Advisory Opinions as a sword, for they are not a statutory or regulatory rule of law.”).

2152 U.S.C. § 30108(d); 11 C.F.R. § 112.4(e). The “rule of law” requirement applies to enforcement matters as well.
See MUR 5642, Statement of Reasons of Vice Chairman Matthew S. Petersen and Commissioners Caroline C. Hunter
and Donald F. McGahn II at 4 (“the Commission, by statute and regulation, is prohibited from establishing new
regulatory requirements through this or any enforcement matter”).

221996 Presidential Audits, Statement of Reasons of Vice Chairman Darryl R. Wold and Commissioners Lee Ann
Elliott, David M. Mason, and Karl J. Sandstrom at 2, 3.

23 MURs 4553, 4671, 4407, 4544, and 4713, Statement of Reasons of Commissioner Karl J. Sandstrom at 6.

2 FECv. Swallow, 304 F. Supp. 3d 1113, 1118 (D. Utah 2018).
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imposed liability under FECA on secondary actors” not mentioned in the Act.?> The
Commission’s alter ego theory serves exactly the same purpose — to impose liability on secondary
actors that the Act itself does not. If the Commission “had no authority to write a regulation that
went beyond the Act itself,”?° then the Commission most certainly has no authority to impose an
equitable doctrine with no underlying statutory basis and that has never been implemented as a
regulation or even a statement of policy. That the FEC has purported to apply an alter ego theory
for many years has no bearing on its validity. As the Swallow court opined:

The fact that the FEC is fond of enforcing its own creation is not surprising, nor is

it surprising that a number of people accused of providing assistance to others who

violated the statute would submit to the Agency’s will, but such administrative

proceedings do nothing to inform whether the Commission had the power to make

and enforce the regulation in the first place. The fact that an independent agency

that is not within any of the three constitutional branches of government can subject

private citizens to its will is not remarkable. What is troubling is that the Agency
can so easily exercise such improper authority.?’

The Commission lacked the authority to expand the scope of the federal contractor
provision when it first purported to incorporate the alter ego theory into that provision, and its
continued application of that theory is unlawful.

B. The Alter Ego Theory Is Void for Vagueness and Contrary to Wisconsin Right
to Life

Even if the General Counsel were to concoct some theory for why the “rule of law”
requirement in Section 30108(d) does not or should not apply here, the proposed application of
OGC’s alter ego theory nevertheless raises clear due process concerns. Indeed, the General
Counsel’s Brief acknowledges that “the Commission has not articulated a test setting forth

factors that an entity must satisfy but has instead made the determination based on the

Bd.
2 Id. at 1115.
7 1d. at1117-1118.

Page 9 of 50



MUR718000484

specific facts and circumstances presented.”?® This approach, however, is void for vagueness
and its use is otherwise prohibited under Wisconsin Right to Life.

With respect to the void for vagueness doctrine, the Supreme Court explained:

Even when speech is not at issue, the void for vagueness doctrine addresses at least

two connected but discrete due process concerns: first, that regulated parties should

know what is required of them so they may act accordingly; second, precision and

guidance are necessary so that those enforcing the law do not act in an arbitrary or

discriminatory way. When speech is involved, rigorous adherence to those

requirements is necessary to ensure that ambiguity does not chill protected

speech.?’
The Due Process Clause “requires the government to advise precisely what conduct is impacted
so that the public may tailor its behavior accordingly.”*® The Commission’s existing alter ego
doctrine — for which rudimentary standards have been referenced over the years, but no violation
has ever been found and articulated — “fails to provide a person of ordinary intelligence fair notice
of what is prohibited, [and] is so standardless that it authorizes or encourages seriously
discriminatory enforcement.”*! The Commission — which is “unique among federal administrative
agencies [because] it has as its sole purpose the regulation of core constitutionally protected
activity” — operates in an area in which “vagueness and notice concerns carry special weight, since
courts must be especially vigilant to prevent the chilling of First Amendment speech.”>?

Even if OGC'’s alter ego theory could somehow be grounded in the Act (and it cannot be),
and even if it were not “void for vagueness” (which it is), the Supreme Court has repeatedly told

the Commission that it may not use complex “facts and circumstances” tests to determine whether

an entity may engage in protected speech. When undertaking an alter ego inquiry, “[c]ourts

28 General Counsel’s Brief at 10 (emphasis added).

2 FCC v. Fox TV Stations, Inc., 567 U.S. 239, 253-254 (2012) (internal citation omitted).

30 United States v. Hoffert, 2018 U.S. Dist. LEXIS 171400, *11 (W.D. Pa. Oct. 4, 2018).

31 United States v. Williams, 553 U.S. 285, 304 (2008).

2 Campaign Legal Cir. v. FEC, 312 F. Supp. 3d 153, 164-165 (D.D.C. 2018) citing AFL-CIO v. FEC, 333 F.3d 168,
170 (D.C. Cir. 2003).
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consider a laundry list of factors,”*? but the standard is not deemed satisfied simply “where a set
list of factors are established.”* In Wisconsin Right to Life v. FEC, the Court rejected intent- and
effect-based approaches to identifying the functional equivalent of express advocacy, and
explained that any standard “must entail minimal if any discovery” and “eschew the open-ended
rough-and-tumble of factors which invites complex argument in a trial court and a virtually
inevitable appeal.”*> Furthermore, “contextual factors ... should seldom play a significant role in
the inquiry” and “the need to consider such [basic] background [information] should not become
an excuse for discovery or a broader inquiry of the sort we have just noted raises First Amendment
concerns.”*® Subsequently, in Citizens United v. FEC, the Court again rejected “an interpretation
that requires intricate case-by-case determinations to verify whether political speech is banned.”*’

This case is a perfect example of what happens when the agency acts wholly unconstrained
by any statutory or regulatory text. When OGC was unable to identify a violation on the basis of
the Act or Commission regulations alone, its investigation nevertheless continued and quickly
devolved into general discovery that itself was not bounded by any written law and appears to have
strayed far beyond the specific issues identified in the Factual and Legal Analysis. OGC now
claims to have discovered an alter ego federal contractor “violation” — for the first time in the
agency’s history — by employing a “facts and circumstances” standard that consists of cherry-
picked factors, some of which the Commission has never mentioned before, drawn from a judicial
equitable remedy. Finally, when the “standard” employed consists of a free flowing “facts and

circumstances” test, nothing prevents OGC from pursuing one case doggedly (e.g., the present

33 Laborers’ Pension Fund v. Lay-Com, Inc., 580 F.3d 602, 610 (7th Cir. 2009).
34 Taylor Steel, Inc. v. Keeton, 417 F.3d 598, 606 (6th Cir. 2005).

3 FEC v. Wis. Right to Life, Inc., 551 U.S. 449, 469 (2007).

36 Id. at 473-474.

37 Citizens United v. FEC, 558 U.S. 310, 329 (2010).
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matter) while appearing to apply far less scrutiny to a very similar matter (e.g., MUR 6726
(Chevron)). Taken together, this is a formula for standardless and arbitrary decision making that
is not in any way authorized by the Act or Commission regulation. As the Fourth Circuit explained
in the context of a state campaign finance matter, a “‘we’ll know it when we see it approach’
simply does not provide sufficient direction to either regulators or potentially regulated entities.
Unguided regulatory discretion and the potential for regulatory abuse are the very burdens to which
»38

political speech must never be subject.

IV.  GEO’S OVERALL CORPORATE STRUCTURE IS A FUNCTION OF THE GEO
GROUP’S REIT STATUS

The General Counsel’s brief largely omits discussion of overall GEO corporate structure,
of which GCH, a wholly owned subsidiary, is just one part. As of January 1, 2013, The GEO
Group, Inc. was organized and operating as a Real Estate Investment Trust (“REIT”).>* GEO’s
overall corporate structure is a function of the company’s REIT status, which is governed by
complex Internal Revenue Service rules and regulations requiring the separation of certain
functions within the broader corporate structure.

The statutory definition of a “Real Estate Investment Trust” totals approximately 33 pages,

including commentary and history. Treasury Department regulations governing REITs occupy

38 N.C. Right to Life, Inc. v. Leake, 525 F.3d 274, 290 (4th Cir. 2008).

39 See The GEO Group, Inc. 2019 Annual Report, Part I at 4 (“We have been a leading owner, lessor and operator
of correctional, detention and reentry facilities and provider of community-based services and youth services in the
industry since 1984 and began operating as a REIT for federal income tax purposes effective January 1, 2013. As a
result of the REIT conversion, we reorganized our operations and moved non-real estate components into TRSs.
Through the TRS structure, the portion of our businesses which are non-real estate related, such as our managed-
only contracts, international operations, electronic monitoring services, and other non-residential and community
based facilities, are part of wholly-owned taxable subsidiaries of the REIT. Most of our business segments, which
are real estate related and involve company-owned and company-leased facilities, are part of the REIT. The TRS
structure allows us to maintain the strategic alignment of almost all of our diversified business segments under one
entity. The TRS assets and operations will continue to be subject to federal and state corporate income taxes and to
foreign taxes as applicable in the jurisdictions in which those assets and operations are located.”). The 2019 Annual
report is available at http://investors.geogroup.com/Cache/IRCache/bede2101-0a2d-3bf8-b4£5-
9a1b08af6a45.PDF?0=PDF&T=& Y=&D=&FID=bede2101-0a2d-3bf8-b4f5-9a1b08af6a45&iid=4144107.
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MUR718000487

approximately 50 pages of the Code of Federal Regulations.*’ In total, regulations applicable to
REITs and their structure appear in some 112 provisions scattered throughout the Code of Federal
Regulations. To say that the regulations governing REITs are “complex” is an understatement.
With respect to The GEO Group, Inc., a set of very specific and complex structural relationships
is necessary for IRS compliance. For example, there are IRS rules about subsidiaries that hold real
estate, subsidiaries that have employees, prohibitions on certain kinds of services (such as certain
health care related functions), and myriad other rules, regulations and restrictions.*!

As explained by Mr. Maier during his deposition, GEO’s corporate structure is divided into
two basic parts: one part that qualifies for REIT taxation status and one part that does not.*?
Whether or not a particular entity qualifies for REIT status is largely dependent on whether the
entity owns and leases out real estate. The part that does not qualify for REIT status consists of
“taxable REIT subsidiaries” (“TRSs”). The REIT side of the structure is entitled to more favorable
tax treatment, while the TRSs are subject to ordinary corporate taxation. The TRS side of GEO’s
overall structure includes entities that do not base their businesses around real estate holdings, such
as GEO’s technology subsidiary, which focuses on electronic monitoring and tracking hardware
and related software. GCH does not qualify for REIT status (it does not hold real estate) and is
instead a taxable REIT subsidiary.

Mr. Maier’s deposition testimony made clear that the employee sharing agreement that is
the focus of the General Counsel’s inquiry a function of GEO’s transition to, and current status as,
a REIT.* “[A] REIT is not allowed to provide services with respect to other entities,” meaning

that employees of The GEO Group, Inc. could only provide services to a taxable REIT subsidiary

40 See 26 C.F.R. 1.857 et seq.

41 See, e.g., 26 U.S.C. §§ 856, 857, 858 and 859.
4 Attachment K, Maier Dep. at 19.

4 1d. at 38-39.
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subject to “certain thresholds ... that would be very difficult to administer.”** However, a TRS
may provide services to a REIT. Thus, corporate employees are employed by GCH, and they may
permissibly provide services to The GEO Group, Inc., which “reimburses [GCH] at arm’s length
... on a reasonable basis.”* This structure allows for more efficient use of labor resources, as
common corporate functions can be shared among the various businesses. For example, rather
than each business maintaining its own accounts payable or payroll staff, GCH employees
performing those functions can be utilized by each entity on an as-needed basis. This type of cost-
sharing arrangement is common in large corporations, including REITs.

The IRS has issued numerous Private Letter Rulings discussing the tax treatment of cost
sharing arrangements between REITs and their TRSs.*® For example, in 2015, the IRS issued a
Private Letter Ruling to a corporation that intended to reorganize as a REIT. Among the issues
raised was the following employee sharing arrangement:

For administrative convenience and to avail itself of economies of scale with

respect to employment costs, Taxpayer [the REIT] intends to have certain

employees who will perform services both for Taxpayer and for its TRSs. Taxpayer

and its TRSs will enter into employee sharing agreements under which these

employees will be shared and the employing entity will be reimbursed for an

allocable share of the employee costs, including salaries, benefits, and other
compensation, costs associated with payroll administration, and allocable overhead

costs including office supplies, furniture and equipment. The reimbursement will

be solely for costs, determined on the basis fo the relevant amount of time such

employees spend performing services on behalf of each employer or a similar
reasonable allocation method.*’

4 Id. at 39.

4 Id. at 42.

46 See, e.g., IRS Private Letter Ruling 200510002 (discussing “[t]he amounts paid by Trust to the TRSs as
reimbursement for Trust’s allocable share of expenses related to personal, general, and administrative overhead, as
well as Trust’s share of the costs of customary services performed by the TRSs on the Trust’s behalf pursuant to the
reimbursement and cost sharing arrangements”); see also IRS Private Letter Rulings 201528006, 201537020,
200028014, 200525013, 201314002.

47 IRS Private Letter Ruling 201537020 (Sept. 11, 2015); see also IRS Private Letter Ruling 201528006 (July 10,
2015) (“For administrative convenience and to avail itself of economies of scale with respect to employment costs,
certain employees may perform services for both Controlled [the proposed REIT] and Controlled Sub [the proposed
TRS] following the Transactions [allowing for REIT election]. For example, Distributing 1 expects that
Controlled’s collective human resources, legal, accounting, and other administrative departments will be located in
either Controlled or Controlled Sub, and the personnel in those departments will provide services to both Controlled
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The IRS approved this arrangement and noted that “neither Taxpayer nor the TRS will
profit under any cost-sharing arrangement,” and thus, reimbursement payments received
under such cost-sharing arrangements will not be treated as gross income for purposes of
tax provisions that require a REIT to derive specified percentages of its gross income from
specified real estate sources.*®

Critically, the GEO corporate group is not structured for any of the illicit purposes
identified in piercing the veil cases (e.g., to defraud creditors or allow shareholders to treat the
companies as their personal piggy banks), but rather, to efficiently further the group’s overarching
interests in a manner that complies with applicable tax laws.** To the best of our knowledge, OGC
has never considered a REIT structure in this context before, so naturally, the facts do not align
perfectly with past matters. But, rather than consider the underlying purposes of the piercing the
veil doctrine, OGC has instead chosen to unreasonably conclude that any fact that differs from
previous matters, no matter how slightly and no matter the reason, must necessarily be treated as
evidence of alter ego status.

The General Counsel’s Brief takes the position that an entity that does not actually hold a
federal contract is nevertheless disqualified from exercising its First Amendment rights because of
the nature of the corporate structure within which it exists, merely because another entity within
that structure does hold federal contracts. Yet, that organizational structure reflects, and was

designed to comply with, federal tax laws. Thus, legal compliance with one set of laws serves as

and Controlled Sub pursuant to an employee sharing agreement (the ESA). . . . The service recipient will reimburse
the employer for the service receipient’s allocable share of the employee’s costs . . . . The amount of the
reimbursements will be computed periodically and will be determined on the basis of the relative amount of time the
employees spend performing services on behalf of the employer versus the service recipient (or pursuant to another
reasonable allocation method).”).

48 See IRS Private Letter Ruling 201537020 (Sept. 11, 2015).

4 A copy of The GEO Group’s organizational chart is included as Attachment N.
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the basis for finding that the Respondents cannot comply with another set of laws. The General
Counsel does not attempt to explain this bizarre result, where it uses tax compliance as the
justification for using a corporate law doctrine to find a campaign finance violation.
V. PIERCING THE VEIL AND ALTER EGO DOCTRINE GENERALLY

As the Commission acknowledged in Advisory Opinion 1998-11 (Patriot Holdings), the
alter ego theory derives from law related to piercing the corporate veil. As a matter of corporate
law, “piercing the veil” is an equitable remedy imposed by courts as an exception to the general
rule of limited liability.>® It is used under circumstances where the court believes some sort of
fraud or other wrongdoing has occurred to allow a creditor to access the funds of a corporation’s
owners where a corporate liability exists that the corporation itself cannot pay.>! As one professor
explained:

As a general principle, corporations are recognized as legal entities separate from

their shareholders, officers, and directors. Corporate obligations remain the liability

of the entity and not of the shareholders, directors, or officers who own and/or act

for the entity. “Piercing the corporate veil” refers to the judicially imposed

exception to this principle by which courts disregard the separateness of the

corporation and hold a shareholder responsible for the corporation’s action as if it

were the shareholder’s own. The boundaries of this exception are usually stated in

broad terms that offer little guidance to judges or litigants in subsequent cases.>>

How and why the Commission injected a judicial equitable remedy into two statutory

provisions establishing two contribution source prohibitions has never been fully explained. This

30 See Johnson v. Ross, 419 Fed. Appx. 357, 363 (4th Cir. 2011) (“Piercing the corporate veil is an equitable remedy,
the propriety of which must be examined on an ad hoc basis.”) (internal citation omitted); McKinney v. Gannett Co.,
817 F.2d 659, 666 (10th Cir. 1987) (“Piercing the veil through the alter ego doctrine is an equitable remedy.”);
(Gardemal v. Westin Hotel Co., 186 F.3d 588, 594 (5th Cir. 1999) (“the alter ego doctrine is an equitable remedy
which prevents a company from avoiding liability by abusing the corporate form™).

51 See David K. Millon, Piercing The Corporate Veil, Financial Responsibility, and the Limits of Limited Liability, 56
Emory L.J. 1305, 1325 (2007) (“Under certain circumstances, courts will disregard or puncture the limited liability
shield to hold shareholders personally responsible for obligations the corporation itself lacks the capacity to
discharge.”).

52 Robert B. Thompson, Piercing The Corporate Veil: An Empirical Study, 76 Cornell L. Rev. 1036 (July 1991).
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lack of any explanation, however, plays a significant role in the Commission’s inconsistent
application of the theory over the years.

A. The History of an Alter Ego Theory at the Commission

The Commission’s alter ego theory has no basis in the Act and has never been codified in
Commission regulations. It first appeared, gratuitously, in a 1980 advisory opinion and has
persisted over the years in advisory opinions and the occasional enforcement matter. The
Commission has never described the contours of this jurisdictional expansion in detail, and until

very recently, the agency never even attempted to premise a violation on this extra-statutory theory.
1. Federal Contractor Provisions in the Act and Commission Regulations

The Act makes it “unlawful for any person ... [w]ho enters into any contract with the
United States or any department or agency thereof ... directly or indirectly to make any
contribution of money or other things of value, or to promise expressly or impliedly to make any
such contribution to any political party, committee, or candidate for public office or to any person
for any political purpose or use.”> The Act defines a “person” as “an individual, partnership,
committee, association, corporation, labor organization, or any other organization or group of
persons.”* The Act imposes liability only on the “person” who “enters into any contract” with
the federal government; there is absolutely nothing in the Act that suggests that any other person
is capable of violating the contractor provision.

The limited scope of the Act should not be regarded as an inadvertent oversight or an
invitation to unilaterally amend the statute. Congress could easily have written or amended the

contractor provision to apply to corporate affiliates that meet certain criteria, but did not. More

5352 U.S.C. § 30119(a)(1).
5414, § 30101(11).
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recently, Congress demonstrated that it knows exactly how to impose secondary liability. For
example, BCRA’s “soft money” provisions apply not only to federal candidates and officeholders,
but also to their “agents” and any entities that are “directly or indirectly established, financed,
maintained or controlled” by those candidates and officeholders.>> No such language appears in
the federal contractor provision.

Commission regulations generally track the statutory language and provide that “[i]t shall
be unlawful for a Federal contractor, as defined in § 115.1(a), to make, either directly or indirectly,
any contribution or expenditure of money or other thing of value, or to promise expressly or
impliedly to make any such contribution or expenditure to any political party, committee, or
candidate for Federal office or to any person for any political purpose or use. This prohibition
does not apply to contributions or expenditures in connection with State or local elections.” The
regulations define a “Federal contractor” using the language of the Act, see 11 C.F.R. § 115.1(a),
and “person” is defined using the Act’s language verbatim, see 11 C.F.R. § 100.10. Like the Act,
there is nothing in the regulation that suggests that federal contractor status can be imputed to
another person.

There is one significant difference between the Act and the Commission’s regulation: the
Act refers only to contributions, but the regulation refers to both contributions and expenditures.
In the 1977 Explanation and Justification, this expansion is linked to the Act’s inclusion of the
term “indirectly”:

It is the Commission’s opinion that the use of the term “indirectly” and the phrase

“to any person for any political purpose or use” in the original statutory language

indicates a Congressional intent to include expenditures as now defined in the Act

. .. The inference is that, by the use of the term indirect, Congress intended the
prohibition to extend to the spending of funds by a government contractor for

5552 U.S.C. § 30125(e)(1).
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campaign purposes regardless of whether the funds were given to the candidates or
spent by the government contractor.>®

The Commission has never suggested that the term “indirectly” refers to anything other
than expenditures.®’ Any suggestion that the alter ego theory may be lurking in the statutory term
“indirectly” is foreclosed by the Commission’s 1977 Explanation and Justification.

2. Development of Alter Ego Theory in Commission Advisory Opinions

The Commission appears to have first referenced an “alter ego” theory in a series of early
1980s advisory opinions involving questions of whether the subsidiaries of Congressionally
chartered corporations or national banks could make state or local contributions. In the first of
these opinions, the Commission explained:

Although 2 U.S.C. 441b prohibits a federally chartered corporation from making
contributions or expenditures in connection with an election for any political office,
there is no language in the statute indicating that the prohibition extends to
subsidiary corporations which are not themselves federally chartered
corporations.

Generally, a subsidiary corporation is considered a distinct legal entity, an entity in
its own right, apart from its parent. However, where circumstances are such that
one corporation is merely an agent, instrumentality, or alter ego of another
corporation the notion of separate corporate existence of parent and subsidiary will
not be recognized. See 18 AM. JUR. 2d Corporations §17 for a discussion of parent
and subsidiary corporations.

In view of the general rule regarding parent-subsidiary corporations, and the Act’s
failure to expressly extend the prohibitions on federally chartered corporations to
their state chartered subsidiary corporations, the Commission concludes that absent
circumstances which would result in characterizing Central Capital (the subsidiary
state-chartered corporation) and Central Federal (the parent federally chartered
corporation) as one entity, Central Capital would not be subject to the prohibition
of 441b governing federally chartered corporations.*

6 Explanation and Justification for 1977 Amendments to the Federal Election Campaign Act of 1971 (April 13,
1977) at 121.

57 See MUR 6403 (Alaskans Standing Together), First General Counsel’s Report at 19 n.6 (“the term ‘expenditure’
was specifically placed in the regulation based on historical use of the term ‘indirect contribution’ as meaning
‘expenditure’”) (emphasis added).

8 Advisory Opinion 1980-07 (California Savings and Loan League).
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The Commission specifically recognized that “there is no language in the statute indicating that
the prohibition extends to subsidiary corporations which are not themselves federally chartered
corporations.” The inquiry should have ended here, but for reasons unclear, the Commission went
beyond the text of the statute and offered commentary on “the general rule regarding parent-
subsidiary corporations” and suggested that an additional, extra-statutory consideration might
apply where parent and subsidiary corporations could be “characterize[ed] ... as one entity.”
However, there is no evidence in the advisory opinion that the Commission actually conducted
any sort of alter ego analysis of the requestors.

In Advisory Opinion 1981-49 (Great Western Financial Corporation), the Commission
once again noted that “there is no language in 441b indicating that the prohibition extends to parent
holding companies which are not themselves Federally chartered corporations.” The Commission
then observed that a wholly owned subsidiary “has other business operations distinct from the
operation of [parent corporation]| and further, has sources of revenue separate from [parent
corporation’s] assets.” Advisory Opinion 1981-61 (Commercial Bankstock, Inc.) involved similar
facts and the Commission “conclude[d] in this instance that for purposes of the Act, the holding
company may make the proposed contribution to the [state party] only if the contribution is made
from funds other than those resulting from the operations of the [national bank], and provided that
the contribution will not be made or used, directly or indirectly, in connection with any Federal
election.”

In 1995, the Commission summarized its earlier decisions as follows: “In Advisory
Opinions 1981-61, 1981-49 and 1980-7, the Commission permitted a holding company of a
national bank, a holding company of a federally chartered savings and loan association, and a

wholly owned subsidiary of a federally chartered savings and loan association, respectively, to
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make contributions in connection with state and local elections, provided that the funds used to

make the contributions did not result from the operation of the federally-chartered entities.”>®

With respect to the 1995 request, the Commission said only that its “conclusion is predicated upon
the presumption that the parent, subsidiary, and sister companies you describe are distinct legal
entities, and not merely the agents, instrumentalities or alter egos of their associated state or
Federal banks. See Advisory Opinion 1980-7.7% The Commission did not conduct any sort of
alter ego inquiry and the separateness of the entities was presumed (consistent with the courts’
approach to piercing the veil).

Advisory Opinion 1998-11 (Patriot Holdings) appears to be the first instance in which the
Commission considered parent and subsidiary companies in the federal contractor context. The
Commission chose to apply the same approach taken in the opinions cited above, and explained:

The Commission reasoned in these opinions that a holding company is considered

a distinct legal entity in its own right, apart from its subsidiaries, and that there is

no language in section 441b indicating that the prohibition (as to contributions in

any election, including State or local elections) extends to parent holding

companies which are not themselves national banks, or Federally chartered
corporations or banks. !

The applicable legal standard for when the Commission would disregard the general rule of
separateness of parent and subsidiary, as well as the statutory silence that the Commission
interpreted as reflecting this rule, was described in two sentences:

The Commission premised this position on the separate identity of a holding
company from a subsidiary and the absence of facts which indicated the subsidiary
was merely an agent, instrumentality, or alter ego of the holding company. See
Advisory Opinions 1995-32, 1995-31 and 1980-7. The Commission has further
required that the permitted political contributions of the holding company be funded
only from revenue not derived from subsidiaries that are prohibited from the same
activity by section 441b. See Advisory Opinions 1995-32, 1995-31, 1981-61 and
1981-49.62

% Advisory Opinion 1995-32 (Chicago Host Committee).
0 d.

61 Advisory Opinion 1998-11 (Patriot Holdings) at 4.

2 Id.
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In Advisory Opinion 1998-11, the Commission did not base its conclusion on the statute’s
silence with respect to separate parent or subsidiary companies. Rather, the Commission’s
statement of the “law” appears to have derived solely from the gloss applied in prior advisory
opinions: “As is the case with section 441b, the prohibitions of 2 U.S.C. §441c would not extend
to an LLC holding company as long as it is, in fact, a separate and distinct legal entity from its
Federal contractor subsidiaries.”®

Advisory Opinion 1998-11 refers to the alter ego theory, but contains very little explanation
of the application of that theory. The Commission merely states:

The facts in the request do not indicate that ASM or PCS are merely agents,

instrumentalities, or alter egos of PH. For example, you have stated that PH does

not pay the salaries or expenses of either of its Federal contractor subsidiaries.

More importantly, the Government contracts entered into by ASM and PCS do not

contain clauses or terms which would hold PH liable for breaches by ASM and

PCS. The same is true for all the other contracts of the PH subsidiaries.**

In the factual recitations, it is noted that PH “has 90% ownership” of the two subsidiaries at issue.
(The remaining 10% of each subsidiary was owned by the other subsidiary.®®) Other facts that
might have been deemed relevant were omitted altogether from the Advisory Opinion. For
example, the Commission did not mention “[t]he officers and executives of PH direct and control
the activities of ASM and PCS and are in fact also the officers and executives of those companies.
Additionally, all three companies share the same office.”®® The advisory opinion contains no
discussion of these “overlapping control” considerations. Instead, the Commission emphasized

that the entity which owned and controlled two subsidiaries that held federal contracts (Patriot

Holdings) was not itself subject to the federal contractor prohibition, but “the source for these

63 Advisory Opinion 1998-11 at 5.

4 Id.

%5 See Advisory Opinion Request 1998-11.
6 Id.
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Federal contributions must be revenue other than that resulting from the operations of ASM and
PCS.”%7 Overall, almost no attention was paid to the supposed alter ego factors, and the primary
consideration was whether the company had revenues separate and apart from its federal contractor
subsidiaries.®® So long as a separate source of revenues existed, the Commission appeared to be
satisfied.

Advisory Opinion 1998-11 is also notable because it is the first instance in which the
Commission acknowledged that when it applies its alter ego theory, what it is really doing is
examining whether it should “pierce the corporate veil” and impute one entity’s legal status and
obligations to another. The Commission observed in a footnote that “[t]he corporate concept of
‘alter ego’ otherwise known as ‘piercing the corporate veil’ has been held to apply to LLCs.”%’
The advisory opinion cites to Hollowell v. Orleans Regional Hospital and refers the reader to this
decision “[f]or an outline of the factors that can lead to piercing the corporate veil.””°

Further inquiry reveals that the Commission’s most extensive explanation of the alter ego
theory up to that time is a citation to a pre-trial motion decision discussing piercing the veil law in
Louisiana. The list of factors referenced in Hollowell 1ooks nothing like the factors discussed in
the General Counsel’s Brief. According to Hollowell:

Under Louisiana law, an individual may be held liable for the debts of a corporation

under certain circumstances. Thus, while the WARN Act may not provide direct

liability for individuals, under Louisiana law an individual may be held liable for

damages sustained as a result of a corporation’s unlawful acts, if the business entity

is merely an “alter ego” of the individual. In United States v. Clinical Leasing

Servs., 982 F.2d 900 (5th Cir. 1992), the Fifth Circuit noted that Louisiana courts

focus on the following five elements in deciding whether in fact a corporation is
merely an “alter ego” of an individual:

7 Advisory Opinion 1998-11 at 5.

8 See Advisory Opinion 1999-32 (Tohono) at 6 n.9 (noting that in Advisory Opinion 1998-11 “the holding company
had to use revenues other than those provided by its subsidiary Federal contractor companies to make its
contributions™).

% Advisory Opinion 1998-11 at 5 n.3.

.
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(1) commingling of corporate and shareholder funds;

(2) failure to follow statutory formalities for incorporation and the
transaction of corporate affairs;

(3) undercapitalization of the corporation;

(4) failure to provide separate bank accounts and bookkeeping records;
and

(5) failure to hold regular shareholder or director meetings.

Clinical Leasing Servs., 982 F.2d at 902. In this manner, Louisiana law permits

plaintiffs to hold individuals liable for the debts of a corporation. See generally

Glenn G. Morris, Piercing the Corporate Veil in Louisiana, 52 LA L.REV. 271

(1991). Louisiana law also permits plaintiffs to hold individual shareholders of a

corporation liable for the debts of a corporation where the individuals act through

the corporation to “commit fraud or deceit on a third party.” McDonough Marine

Servs. v. Doucet, 694 So. 2d 305, 308 (La. Ct. App. Ist Cir. 1996).”!

Upon reading the cited Hollowell decision, the obvious question to ask is what any
of this has to do with the federal contractor contribution prohibition and why the
Commission and OGC ever believed it appropriate to read a judicially-created equitable
remedy from corporate law into the Act’s federal contractor provision. The Commission’s
dubious experience purporting to apply the alter ego standard in a small number of
enforcement matters simply reinforces these questions, and the General Counsel’s Brief
stands as a high-water mark in this increasingly lawless experiment that has never been
explained in any detail.

The General Counsel’s Brief includes a disturbing acknowledgment that should give
everyone pause:

In determining whether an entity is ‘separate and distinct’ from a related

entity, the Commission has not articulated a test setting forth factors that an

entity must satisfy but has instead made the determination based on the
specific facts and circumstances presented.’

" Hollowell v. Orleans Reg'l Hosp., 1998 U.S. Dist. LEXIS 8184, *27 (E.D.La. May 29, 1998).
2 General Counsel’s Brief at 10.
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This is a critical, as well as fatal, acknowledgement. OGC proposes to find probable cause against
Respondents on the basis of a legal test that the Commission has never articulated. Administrative
agencies in general, and the FEC in particular, may not enforce their statutes on the basis of the
“specific facts and circumstances presented” in light of unarticulated legal standards. The Act’s
mandatory rulemaking procedures and “rule of law” requirements are intended to preclude
precisely the sort of “we’ll know it when we see it” enforcement practice that the General Counsel
proposes here.

B. Judicial Piercing the Veil Doctrine is an Inscrutable Equitable Remedy

The piercing the veil doctrine is an equitable remedy that was created by the courts to “do
justice” where the law is supposedly inadequate. As Judge Easterbrook wrote:

Courts occasionally allow creditors to “pierce the corporate veil,” which means that
shareholders must satisfy creditors’ claims. “Piercing” seems to happen freakishly.
Like lightning, it is rare, severe, and unprincipled. There is a consensus that the
whole area of limited liability, and conversely of piercing the corporate veil, is
among the most confusing in corporate law.”

Piercing the veil doctrine also has been criticized as consisting of “a dismal morass of

repetitive rhetoric masking conclusory evaluation” that has produced ‘“an unprincipled

hodgepodge of seemingly ad hoc and unpredictable results.””*

In 2013, the U.S. District Court for the District of Columbia explained:

Generally, a corporation is treated as a separate and distinct juridical entity,
independent of its owner. Even if it is wholly owned by one individual or entity, a
corporation is recognized as an autonomous being. Whether one corporation is the
alter ego of another is a question of law to be decided by the court.

To pierce the corporate veil of two corporations and thereby for the purpose of
establishing that one is the alter ego of the other, Plaintiff must show by affirmative

73 Frank H. Easterbrook and Daniel R. Fischel, Limited Liability and the Corporation, 52 U. Chi. L. Rev. 89 (Winter
1985).

4 David K. Millon, Piercing The Corporate Veil, Financial Responsibility, and the Limits of Limited Liability, 56
Emory L.J. 1305, 1311, 1327 (2007).
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evidence that there is not only unity of ownership and interest between the two
corporations, but also use of the corporate form to perpetrate fraud or wrong.

[***]

To assess whether there is a unity of ownership and interest, the court may consider
the following factors: (1) the nature of the corporate ownership and control; (2)
failure to maintain corporate minutes or records; (3) failure to maintain corporate
formalities; (4) commingling of funds and assets; (5) diversion of one corporation’s
funds to the other’s uses; and (6) use of the same office or business location.
Piercing the corporate veil of a corporate parent and its subsidiary corporation with
separate identities is a rare exception grounded in equity considerations.
Therefore, the factor that predominates will vary in each case and the decision to
pierce will be influenced by considerations of who should bear the risk of loss and

what degree of legitimacy exists for those claiming the limited liability protection
of a corporation.”

Where “the decision to pierce [is] influenced by considerations of who should bear the risk
of loss and what degree of legitimacy exists for those claiming the limited liability protection of a

corporation,”’®

then a court is ultimately free to reach whatever outcome it believes is “just.” This
is, fundamentally, what it means to be an “equitable remedy.”

The federal circuit courts of appeals have all issued summaries of the alter ego factors that
they consider, and many have acknowledged that clear rules do not exist.”” The circuits are in
agreement that piercing the corporate veil is a harsh result driven by equitable considerations to
which no one factor, or even a set of factors, controls. Thus, while courts frequently produce list

of factors and allegedly relevant considerations, these factors and considerations are never

dispositive, and the end result is inherently unpredictable and outcome-oriented. Many, perhaps

> Alkanani v. Aegis Def. Servs., LLC, 976 F. Supp. 2d 1, 8-9 (D.D.C. 2013) (internal citations and quotations
omitted) (emphasis added).

7S Vuitch v. Furr, 482 A.2d 811, 815-816 (D.C. Ct. of App. 1984) (emphasis added).

77 See, e.g., DeWitt Truck Brokers, Inc. v. W. Ray Flemming Fruit Co., 540 F.2d 681, 685 (4th Cir. 1976); Secon
Serv. Sys. v. St. Joseph Bank & Trust Co., 855 F.2d 406, 414 (7th Cir. 1988); NetJets Aviation, Inc. v. LHC
Communs., LLC, 537 F.3d 168, 177 (2d Cir. 2008) (“Instead of a firm rule, the general principle guiding courts in
determining whether to pierce the corporate veil has been that liability is imposed when doing so would achieve an
equitable result.”); United States v. Jon-T Chemicals, Inc., 768 F.2d 686, 694 (5th Cir. 1985) (“[T]here is no litmus
test for determining whether a subsidiary is the alter ego of a parent.”).
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most, of the numerous factors cited in case law have never been mentioned by the Commission.
For example, the General Counsel’s Brief purports to examine the “finances” of the respondents,
but makes no mention of undercapitalization, dividends, or siphoning of funds.”® How can OGC
claim to have uncovered an “alter ego” when it has not examined what the courts say are the most
important factors in making such a determination? OGC has simply taken the facts at hand, reverse
engineered a good-for-this-case-only version of the alter ego standard, and proclaimed that this
“standard” yields OGC’s preferred result. If the Commission permits this now, then it should
expect to see a wholly new standard the next time OGC believes a violation should be found.
While some courts openly acknowledge this is how the piercing the veil doctrine works in
practice,”” the Commission is subject to different requirements, including the requirement that it
announce in advance the rules it will apply with a certain degree of specificity.

Applying the equitable remedy of piercing the corporate veil falls within the exclusive
jurisdiction of the courts.®® Courts apply the doctrine to produce a “fair result” when the law is
deemed, in a court’s subjective view, to be inadequate because it does not produce what the court

believes is the right outcome.®! OGC’s manufactured version of the alter ego standard bears only

78 Entities within the GEO corporate structure file hundreds of tax returns every year at the federal, state and local
level — including income tax, employment tax, and property tax filings. OGC requested only a handful of tax
returns, and given OGC’s apparent lack of familiarity with corporate finance and tax matters, we are surprised by
the breadth of OGC'’s assertions.

" See, e.g., Flame S.A. v. Freight Bulk Pte Ltd., 807 F.3d 572, 587 (4th Cir. 2015) (“because numerous factors can
support the conclusion that corporations are alter egos, the inquiry is fact-intensive and specific facts may be
relevant in one case and irrelevant in another”); In re Hillsborough Holdings Corp., 176 B.R. 223, 248 (M.D. Fla.
1994) (“A court is not required to examine all factors, and the facts of each case will help dictate those factors that
are most relevant to a court’s inquiry.”).

80 See, e.g., United States v. Jon-T Chemicals, Inc., 768 F.2d 686, 691 (5th Cir. 1985) (“[i]n such cases, the subsidiary
is considered the “alter ego,” “agent,” or “instrumentality” of the parent company, and the district court, acting in its
equitable capacity, is entitled to pierce the corporate veil.””) (emphasis added); see also McKinney v. Gannett Co., 817
F.2d 659, 666 (10th Cir. 1987) (“Nevertheless, the district court concluded that in these circumstances equity required
it to ignore the separate identity of the two corporations and find that Gannett was the alter ego of The New Mexican.”).
81 See Taylor Steel, Inc. v. Keeton, 417 F.3d 598, 606 (6th Cir. 2005) (“piercing the corporate veil is an equitable
remedy, available not where a set list of factors are established but where maintaining the corporate form would work
injustice upon an innocent party.”).
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a faint resemblance to the piercing the veil doctrine that courts apply. It is little more than a vague
notion found in a small handful of advisory opinions and enforcement matters. While the
Commission has some discretion in enforcing the Act, it has no authority to impose an equitable
remedy in order to expand the scope of the statute to find a violation that would not otherwise
exist. In other words, the Commission has no authority to declare the Act inadequate and appeal
to equity. The Commission is an administrative agency that has no authority to declare violations
in the interest of its own sense of “equity.” In short, this version of alter ego theory is exclusively
within the equity law domain of the courts to administer and has no place whatsoever in the
enforcement domain of a regulatory agency.

VI. THE GENERAL COUNSEL MISAPPLIES THE ALTER EGO THEORY IN THIS
MATTER

The General Counsel’s Brief divides its “alter ego” argument into three broad categories:
(1) management and employee sharing; (2) finances; and (3) policies. As discussed below, nearly
all of the factors that the General Counsel claims demonstrate the “alter ego” status of GCH have
previously been considered by the Commission in matters where no alter ego was found to exist,
and OGC makes little or no reference to The GEO Group, Inc’s status as a REIT and the impact
of that status on the structure and role of GCH. In addition to departing from Commission
precedent, the General Counsel’s position is inconsistent with actual piercing the veil case law.
As one federal court explained:

Ties through “stock ownership, shared officers, financing arrangements, and the

like” do not, by themselves, establish an alter-ego relationship. Thus, “one-hundred

percent ownership and identity of directors and officers are, even together, an

insufficient basis for applying the alter ego theory to pierce the corporate veil.”

Rather, “the degree of control exercised by the parent must be greater than that
normally associated with common ownership and directorship.”%?

82 Global 360, Inc. v. Spittin’ Image Software, Inc., 2005 U.S. Dist. LEXIS 4092, *28 (N.D. Tex. March 17, 2005)
(internal citations omitted).
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The General Counsel’s Brief does not discuss in any way what a “normal” degree of control might
be or how the complexities of the underlying REIT structure and accompanying regulations might
impact the present matter. These failures demonstrate quite clearly that the “alter ego” standard
applied by OGC does not conform to the actual doctrine used by courts.

For example, in a piercing the veil case involving Westin Hotel Company and its subsidiary
Westin Mexico, the plaintiff claimed “that Westin owns most of Westin Mexico’s stock; that the
two companies share common corporate officers; that Westin maintains quality control at Westin
Mexico by requiring Westin Mexico to use certain operations manuals; that Westin oversees
advertising and marketing operations at Westin Mexico through two separate contracts; and that
Westin Mexico is grossly undercapitalized.” The court, however, found that “[t]he record, even
when viewed in a light most favorable to [the plaintiff], reveals nothing more than a typical
corporate relationship between a parent and subsidiary.”®?

The General Counsel’s understanding of how parent and subsidiary companies must
function in order to comply with the Commission’s unwritten rule appears to exist in a vacuum
that gives no consideration to common business practices that are routine and routinely accepted
by courts as insufficient to pierce the corporate veil under an alter ego theory. Furthermore, OGC
fails entirely to assess the impact of the federal government’s REIT rules on the structure, functions
and operations of GCH.

A. GEO Management Structure and Employee Sharing

1. GEQO’s Overall Management Structure Is Consistent with Ordinary
Parent-Subsidiary Business Practices

According to the General Counsel, the fact that a parent/subsidiary relationship “has been

structured such that management decisions are made for the benefit of the whole group of

8 Gardemal v. Westin Hotel Co., 186 F.3d 588, 593 (5th Cir. 1999).
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companies pursuant to a unified set of interests, rather than distinct entities each seeking its own
ends” is essentially dispositive of their veil piercing theory.®** OGC’s claim suggests a fundamental
misunderstanding of the law of veil piercing generally. Whether accurate or not with respect to
the Respondents, it is an observation that applies to every corporate group. As the Supreme Court
recognized in an antitrust case:

A parent and its wholly owned subsidiary have a complete unity of interest. Their
objectives are common, not disparate; their general corporate actions are guided or
determined not by two separate corporate consciousnesses, but one. They are not
unlike a multiple team of horses drawing a vehicle under the control of a single
driver. . . . But in reality a parent and a wholly owned subsidiary a/ways have a
“unity of purpose or a common design.” They share a common purpose whether or
not the parent keeps a tight rein over the subsidiary; the parent may assert full
control at any moment if the subsidiary fails to act in the parent’s best interests.®’

This observation was made 36 years ago. A more recent decision of the Seventh Circuit similarly
recognized that corporate group integration is a normal business practice that does not provide
grounds for piercing the veil. The court wrote:

The plaintiffs seem to think that unless a corporate group erects a Chinese wall
between affiliates, each affiliate is responsible for the other’s debts. That is
nonsense. It is true that one corporation will sometimes own another corporation
purely as an investment, with no desire to achieve economies of scale or scope by
integrating various functions, such as borrowing, legal advice, back-office
operations, personnel policies, and higher management. But that is not the usual
case, and is certainly not a condition of limited liability. The corporate veil is
pierced, when it is pierced, not because the corporate group is integrated ... but (in
the most common case) because it has neglected forms intended to protect creditors
from being confused about whom they can look to for the payment of their claims.

8 General Counsel’s Brief at 12; see also id. at 18 (“The GEO family of companies has been structured such that
management decisions are made for the benefit of the whole rather than each entity seeking its own ends.”).

8 Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752, 771-772 (1984); see also United States v. Jon-T
Chemicals, Inc., 768 F.2d 686, 691 (5th Cir. 1985) (“In some sense, every subsidiary is the alter ego of its parent
company. Where the subsidiary is wholly-owned by the parent and has the same directors and officers, operating
the subsidiary independently of the parent company not only has little practical meaning, it would also constitute a
breach both of the subsidiary’s duty to further the interests of its owner, and of the directors’ and officers’ duty
towards the parent company. Nevertheless, our cases are clear that one-hundred percent ownership and identity of
directors and officers are, even together, an insufficient basis for applying the alter ego theory to pierce the corporate
veil. ... Instead, we maintain the fiction that an officer or director of both corporations can change hats and represent
the two corporations separately, despite their common ownership.”) (internal citations omitted).

8 Papa v. Katy Indus., 166 F.3d 937, 943 (7th Cir. 1999).
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The version of the alter ego doctrine that appears in the General Counsel’s Brief does not reflect
basic business practices or the courts’ acceptance of such practices within the framework of the
piercing the veil doctrine.

OGC concludes that the structuring of the “GEO family of companies ... such that
management decisions are made for the benefit of the whole” “indicates that for purposes of the
Act, GCH is not separate and distinct from the GEO Group or other related entities.”®” Unless it
it OGC'’s position that some different alter ego/piercing the veil standard exists “for purposes of
the Act,” then OGC'’s position is plainly contrary to the cases cited above and reflects a failure to
recognize that piercing the veil doctrine must accommodate common and ordinary business
practices.®® For instance, one court recognized that a parent corporation may exercise “prudent
oversight of its subsidiary’s budgets and recurring expenditures in order to track its investments,”
and “[s]uch parental oversight of a subsidiary falls within the range of normal parent/subsidiary
conduct as a matter of law.”® This court also indicated that a parent company’s oversight of a
subsidiary must be “eccentric” or “contrary to ordinary corporate norms” before it would run afoul
of the Supreme Court’s Bestfoods standard.”® The General Counsel does not even attempt to show
that GEO’s practices are in any way “contrary to ordinary corporate norms.” In fact, OGC seems

to completely ignore GEO’s REIT structure and the various requirements to which GEO entities,

including GCH, must adhere.

87 General Counsel’s Brief at 18 (emphasis added).

88 If it is OGC’s position that a different alter ego standard applies “for purposes of the Act,” then OGC is simply
fabricating the “law.”

8 §.C. Elec. & Gas Co. v. UGI Utils., Inc., 2012 U.S. Dist. LEXIS 61487, *34 (D. S.C. April 11, 2012).

N Id.
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2. GEQO’s Employee Sharing Agreement is an Ordinary Business Practice

The General Counsel’s Brief devotes considerable space to GCH’s employee sharing
arrangements with other entities within the corporate group. For example, the General Counsel’s
Brief claims that “[a]ll of the senior managers throughout the domestic entities in the GEO family
work pursuant to this employee sharing agreement,” and “[t]hough they are employees of GCH
alone, each of these executives holds the same title with, and performs work for most, if not all,
domestic entities in the GEO family.”®! GCH is not the sole employer for the entirety of the GEO
corporate group. Rather, GCH employs approximately 250 management and corporate employees,
but within the larger corporate group, there are “almost two dozen employers.”®? In total, GEO
entities combined employ nearly 23,000 people.”> OGC does not attempt to examine why just 250
0f 23,000 employees might be shared, or whether there is anything unusual about the arrangement.
In IRS Private Letter Ruling 200510002, the agency addressed the following circumstances:

Currently, all of the employees of [Real Estate Investment] Trust are maintained on

the payroll of three or more taxable REIT subsidiaries (the TRSs) of Trust. Trust

is charged an overall management fee by the TRSs, and reimburses the TRSs for

the actual costs of the employees who perform services on behalf of Trust. . . . For

customary services that may be performed by the employees of the Trust’s TRSs

on behalf of the Trust, the Trust and the respective TRS may enter into

reimbursement or cost sharing arrangements for the payment of these employees’

services. Trust will be responsible for the payment of its share of the cost of these

services and expenses. The payments made by Trust are intended to make the TRSs

whole and not to generate a profit.
There is nothing unusual about the employee sharing agreements that exist within the GEO
corporate group, and the IRS has opined on their tax implications on numerous occasions.

The General Counsel’s Brief faults GCH for “not mak[ing] a profit from its participation

in [the employee sharing] agreement” and contends that “the absence of a similar markup” over

1 General Counsel’s Brief at 6.
%2 Attachment K, Maier Dep. at 73.
93 See The Geo Group, Inc., Careers, https://www.geogroup.com/Careers.
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costs “indicates that the employee sharing agreement is not an arm’s length arrangement.” OGC,
in turn, contends this arrangement “[f]urther underscor|es] the integration between the GEO Group
and GCH.”** OGC’s analysis on this point is incorrect for multiple reasons. First, the General
Counsel’s Brief incorrectly presumes that an “arms length arrangement” must necessarily contain
a cost mark up. No such rule of law exists. Second, OGC incorrectly presumes that the entities
within a corporate group are somehow required to profit from one another in order to be truly
distinct entities. This is an absurd assumption for which OGC provides no evidence. In the present
matter, the “at cost” arrangement is another function of the rules that govern the relationships
between a REIT and its TRSs. As the Private Letter Ruling quoted above demonstrates, an “at
cost” employee sharing arrangement in which a REIT reimburses its TRS for employee services
is not unique to the present matter, and has been approved by the IRS. There are practical business
reasons for engaging in this practice. Were GCH to “mark up” employee costs, thereby causing
The GEO Group, Inc., to pay it more than actual cost for services, the effect would be to transfer
non-taxed income from The GEO Group, Inc., to GCH, which would then be required to pay taxes
on funds that would otherwise go untaxed or be taxed at a lower rate. The arrangement is
administratively convenient for all involved, allows for economies of scale to be captured, and
results in more favorable tax treatment. OGC’s conclusions regarding the employee sharing
agreements reflect a complete failure to understand the tax and business considerations behind the
GEO corporate organizational chart.

The General Counsel’s Brief further claims that GCH “plays a central role in the
management and control of the GEO Group and many other domestic GEO companies.” This

assertion disregards the GEO corporate group organizational chart. GCH is a wholly owned

9 General Counsel’s Brief at 16.
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subsidiary of The GEO Group, Inc., not vice versa. Through the employee sharing agreement,
The GEO Group effectively purchases management and administrative services from GCH, but in
no way does GCH manage or control The GEO Group, Inc.

Courts have recognized that shared employees are common among affiliated companies
and that cost sharing allocations actually exist to preserve the separateness of the entities. As one
court explained:

The Special Master is aware that it is not uncommon in the case of affiliated

companies, often with total or partial common ownership, for employees to perform

work for more than one of the entities (as well as sometimes to share other assets

such as office space). However, when that is the case, and when the affiliated

entities want to maintain their separate corporate natures (so as to avoid a

piercing or alter ego claim), there usually exists some type of cost sharing

allocation, often accomplished by either an actual payment by one entity to the

other, or by an accounting adjustment between the subject entities.”’

This is, of course, exactly what the GEO companies have done, and OGC draws exactly the wrong
conclusions about the employee sharing agreements.

The Commission has considered overlapping management in past matters — and always
found it did not matter. This conclusion is consistent with the case law, in which “courts have
uniformly held that ... shared corporate officers and directors is insufficient as a matter of law to
meet the mere instrumentality test.”® The Supreme Court explained that “it is entirely appropriate
for directors of a parent corporation to serve as directors of its subsidiary, and that fact alone may
not serve to expose the parent corporation to liability for its subsidiary’s acts.”®” According to the

Tenth Circuit, “[g]enerally, the separate corporate status of a parent corporation and its subsidiary

will be recognized. This is true even where the parent corporation owns all the shares in the

95 United States ex rel. Donnelly v. Mortgage Investors Corp., 2017 U.S. Dist. LEXIS 219340, *10-11 (N.D. Ga. Jan.
31,2017).

% Bulletin Broadfaxing Network, Inc. v. Times Mirror Co., 1992 U.S. Dist. LEXIS 6399, *19 (D.D.C. May 13, 1992).
7 United States v. Bestfoods, 524 U.S. 51, 69 (1998) quoting American Protein Corp. v. AB Volvo, 844 F.2d 56, 57
(2d Cir. 1988), cert. denied, 488 U.S. 852 (1988).
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9998

subsidiary and the two enterprises share directors and officers as here. “It is considered a

normal attribute of ownership that officers and directors of the parent serve as officers and directors
of the subsidiary.”’

In the past, the Commission’s approach to overlapping management and employees was
consistent with the federal courts’ treatment of the issue, although no extensive analysis has ever
appeared in a public document issued by the Commission. For example, in the request for
Advisory Opinion 1998-11, it was noted that “[t]he officers and executives of [Patriot Holdings]
direct and control the activities of [subsidiaries] ASM and PCS and are in fact also the officers and
executives of those companies.”'” The Commission apparently found these facts so insignificant
that they were relegated to a footnote and dismissed with a statement that “[t]he fact that PH, ASM
and PCS share common officers and directors, absent other factors, would be insufficient to
establish that ASM And PCS were the alter egos of PH.”'”! In MUR 6726 (Chevron), the
companies at issue shared a CEO,!*? just like the companies in this matter. The General Counsel’s
Brief, however, represents a stark departure from this precedent insofar as overlapping
management and employee sharing appear to be the most significant factors for the General

Counsel.

3. GEO’s Employee Time Tracking Methods are Reasonable and
Reviewed by Accountants

The General Counsel’s Brief incorrectly asserts that “shared employees do not track the

time they work for one GEO entity as opposed to another.” % OGC cites to Mr. Maier’s deposition

% McKinney v. Gannett Co., 817 F.2d 659, 665-666 (10th Cir. 1987); see also In re Alper Holdings USA, 2008 Bankr.
LEXIS 522, *10 (Bankr. S.D.N.Y. Feb. 25, 2008) (“the fact that a parent company and its subsidiary share common
employees is insufficient to impose liability on the part of the parent for acts of the subsidiary™).

9 Sonora Diamond Corp. v. Superior Court, 83 Cal. App. 4th 523, 548-549 (Cal. Ct. App. 2000).

100 See Advisory Opinion Request 1998-11.

01 Jd. at 5 n.3.

102 See Attachment M, MUR 6726 (Chevron), First General Counsel’s Report at 9.

103 General Counsel’s Brief at 7.
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for this claim, but Mr. Maier stated exactly the opposite. Mr. Maier testified that shared
employees:

identify broadly what they’re doing for the various entities and that is being kept

track of, but it’s not by the minute, like an attorney would do . . . . So essentially,

the individual will — one of the key aspects is to differentiate time or performance

that is made between our vis-a-vis (phonetic) particular to the GEO Group, Inc. and

our other subsidiaries, particularly we call, refer to as, taxable [REIT] subsidiaries,

and essentially an ongoing effort is made to track broadly where the time is

spent, in a way that is, that allows us to, on a reasonable basis track the time

across those two entities.'*
Mr. Maier further explained that total work product, the number of the entities for which work is
performed, and how time-consuming particular projects may be are also tracked and taken into
consideration for purposes of creating appropriate cost allocations. ' Thus, time is in fact tracked
for work performed for different entities, just not on the billable hour basis with which attorneys
in private practice are familiar. The GEO corporate group has a time tracking and allocation
method in place that allows it “to achieve a reasonable allocation.”!% This allocation methodology
is reviewed by an outside public accounting firm which provides assistance and “a report that they
agree that this is done on a reasonable basis.”!?” To the best of our knowledge, the Commission
has never addressed time tracking methodologies in this context, much less declared that a specific
method is required to avoid an alter ego finding. In REIT-related matters, the IRS has considered
similar time-tracking and reimbursement methods and approved them for tax purposes. For
example, in Private Letter Ruling 201528006, it was noted that under a proposed employee sharing

arrangement, “[tlhe amount of the reimbursements will be computed periodically and will be

determined on the basis of the relative amount of time the employees spend performing services

104 Attachment K, Maier Dep. at 15 (emphasis added).
10514, at 16-17.
196 7d. at 17. Mr. Maier provided examples of how different departments make cost-sharing allocation

determinations. See id. at 72.
107 714, at 71.
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on behalf of the employer versus the service recipieint (or pursuant to another reasonable allocation
method).” The time-tracking and allocation method at issue in this matter is entirely consistent
with this description.

Where the Commission has addressed tracking employee time, the required method closely
resembles GEO’s method. Under 11 C.F.R. §106.7(d)(1), state and local party “[c]Jommittees must
keep a monthly log of the percentage of time each employee spends in connection with a Federal
election.” When the Commission has considered state party time logs in the enforcement context,
the issue has always centered on whether or not the state party kept logs at all. To the best of our
knowledge, the Commission has never scrutinized the time keeping and allocation methods of the
state parties. Insofar as the General Counsel’s Brief faults GCH’s employee time allocation
methods for being insufficiently precise, we note that in the context of state party committee
employee logs, the Commission rejected a proposal that would have required a “direct
proportionality allocation scheme” on the grounds that it “would be complex and likely to
engender confusion, and would be unduly burdensome to State party committees.”!®® Thus, in the
most analogous situation, the Commission has rejected precisely the reporting method that OGC
contends is needed to avoid alter ego status.

In a variety of other contexts, the Commission routinely calls for the use of a “reasonable

accounting method.”!® The fact that an outside public accounting firm advises the Respondents

198 Final Rule on State, District and Local Party Committee Payment of Certain Salaries and Wages, 70 Fed. Reg.
75,379, 75,382 (Dec. 20, 2005).

109 See, e.g., 11 C.F.R. § 300.36(a)(1) (requiring non-federal entities to “demonstrate through a reasonable
accounting method” sufficient federal funds); MUR 7246 (Carter), First General Counsel’s Report at 11 (“Thus, if
the State Committee used a reasonable accounting method to identify federally permissible funds, it would be
permissible for the State Committee to use those funds for non-federal campaign contributions made after Carter
became a federal candidate.”); Advisory Opinion 2007-26 (Schock) at 3 (“For example, in Advisory Opinions 2006-
38 (Casey State Committee), 2006-25 (Kyl), 2006-21 (Cantwell 2006), and 2006-06 (Busby), the Commission stated
that the method described in 11 CFR 110.3(c)(4), which is known as the ‘last in, first transferred’ method, is a
reasonable accounting method. . . . This does not preclude the Schock Committee from using a different reasonable
accounting method that employs generally accepted accounting principles when identifying remaining donations in
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specifically on this matter, and has affirmed that its allocations are “done on a reasonable basis,”!

confirms that the Respondents have a “reasonable accounting method” in place to track employee
time allocations. Respondents’ method is consistent with relevant time-keeping guidance issued
by both the Commission and the IRS.
4. Contract Negotiation
The General Counsel asserts “that employees of GCH seek and negotiate federal contracts
on behalf of other GEO entities pursuant to the employee sharing agreement. Further, GCH

employees also decide when to bid on a particular contract.”'!!

The government contractor
provision set forth in the Act is wholly unconcerned with who decides to bid and negotiate a federal
contractor. Rather, the Act refers to “any person ... who enters into any contract with the United
States or any department or agency thereof.”!'? Under the Act, it is entirely irrelevant who “seeks
and negotiates federal contracts.” To the best of our knowledge, the Commission has never raised
this issue in any previous matter.

The General Counsel’s claim also ignores the “separate hat” presumption that the Supreme
Court has found must be respected. The Court, in a case cited in the General Counsel’s Brief,
explained that “courts generally presume ‘that the directors are wearing their ‘subsidiary hats’ and
not their ‘parent hats” when acting for the subsidiary.””!!3> When asked whether he “distinguish[es]

whether [he is] working for GCH at a given moment or the GEO Group at a given moment,” Mr.

Maier explained, “if I sign a tax return for the GEO Group, Inc., I do that as an officer of the GEO

its campaign account and determining what funds are Federally permissible.); Advisory Opinion 2006-15
(TransCanada) at 4 (“The Commission opined that such donations were permissible, provided the subsidiary could
demonstrate through a reasonable accounting method that it had sufficient funds in its accounts, other than funds
given or loaned by its foreign national parent corporation, from which the donations were made.”).

110 Attachment K, Maier Dep. at 71.

! General Counsel’s Brief at 8.

11252 U.S.C. § 30119(a) (emphasis added).

13 U.S. v. Bestfoods, 524 U.S. 51, 69 (1998).
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Group, Inc. If a sign a tax return for GCH or other entities, I do that with respect to that entity. If
I sign a power of attorney for a particular entity, I sign it for that particular entity.”!'* When an
individual who is employed by GCH acts on behalf of another entity pursuant to the employee
sharing agreement, that individual is acting on behalf of the other entity in his or her capacity as a
representative of that other entity.

The Fifth Circuit explained that courts “maintain the fiction that an officer or director of
both corporations can change hats and represent the two corporations separately, despite their
common ownership.”!'® This should be a concept familiar to the Commission, as it is the same
multiple hat theory used in the Act’s agency rules. The Supreme Court stated that “the
presumption that an act is taken on behalf of the corporation for whom the officer claims to act is
strongest when the act is perfectly consistent with the norms of corporate behavior, but wanes as
the distance from those accepted norms approaches the point of action by a dual officer plainly
contrary to the interests of the subsidiary yet nonetheless advantageous to the parent.”''¢ Here,
there is no evidence suggesting that any corporate officer employed by GCH has acted “plainly
contrary to the interests of [GCH] yet nonetheless advantageous to [The GEO Group, Inc.].” In
the absence of evidence to the contrary, the Commission may not disregard the Supreme Court’s
presumption.

B. Corporate Finances

OGC asserts that “GCH does not provide goods or services to any entity outside the GEO

family.”!!” In this regard, the matter is no different than the Chevron matter. There, OGC noted

114 Attachment K, Maier Dep. at 13.

"5 United States v. Jon-T Chemicals, Inc., 768 F.2d 686, 691 (5th Cir. 1985).

16 J.S. v. Bestfoods, 524 U.S. 51, 70 n.13 (1998); see also Trinity Indus. v. Greenlease Holding Co., 2014 U.S. Dist.
LEXIS 61223, *44 (W.D. Pa. May 2, 2014) (“A party arguing in favor of piercing the corporation veil must point to
evidence to show the directors purportedly acting for the benefit of the subsidiary corporation were—in actuality—
acting solely for the benefit of the parent corporation.”).

"7 1d. at 8.
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that “[t]he Response indicates that Chevron, ‘[a]s a general matter ... does not sell any goods or
services.””!!® Chevron’s response indicated that it “owns shares in, allocates capital to, reviews
financial and performance goals for, monitors the performance of, and provides general policy
guidelines to numerous global subsidiaries and affiliates ....”!"" Chevron Corporation “derives
most of its income from the dividends” of “stock of other companies.”'?® As Mr. Maier explained,
GCH’s income derives from its investments in other taxable REIT subsidiaries and includes
dividend income. !

OGC next contends that “GCH and the GEO Group have jointly undertaken substantial
debt obligations by entering into a joint credit agreement that provides a $296.3 million loan and
$700 million of revolving credit.”'?> Both GCH and The GEO Group, Inc. use the credit
agreement for daily, monthly, and longer-term borrowing.'?* Each borrows in its own name, and
neither has ever paid a debt owned under the borrowing agreement for the other.!>* That neither
has paid the other’s debts under this arrangement is strong evidence that GCH is not “underfunded
or undercapitalized,” which is generally regarded as a “critical factor” in any piercing the veil
analysis.!?

The Commission has previously considered similar arrangements and never before found
them disqualifying under its alter ego standard. For example, in Advisory Opinion 1998-11 the
Commission noted that “PH has a $10 million line of credit from a bank which is secured by the

government contract account receivables held by ASM, and PCS.”!?® The request indicated “that

118 Attachment M, MUR 6726 (Chevron), First General Counsel’s Report at 3 (quoting Chevron Response at 2).
119 Id

120 1d at 4.

121 Attachment K, Maier Dep. at 22, 52.

122 General Counsel’s Brief at 8.

123 Attachment K, Maier Dep. at 74.

124 1d. at 75.

125 See Gardemal v. Westin Hotel Co., 186 F.3d 588, 593, 594 (5 Cir. 1999).

126 Advisory Opinion 1998-11 (Patriot Holdings) at 5 n.4.
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the purpose of the credit line is to cover the cash flow needs arising from the ASM and PCS
Government contracts.”'?” The Commission, however, did not suggest that this “joint borrowing

agreement” !

was evidence of alter ego status, but rather, merely warned that the line of credit
could not be used “to fund PH’s political activity ... because the line of credit is underwritten and
made possible by the Government contract activity of ASM and PCS.”'?° In Advisory Opinion
2005-01 (Mississippi Band of Choctaw Indians), the Commission considered an indemnity
agreement that “obligate[d] the Tribe ... to act as co-indemnitor (along with IKBI) for any losses
and liabilities on the bonds.”'*° This did not prevent the Commission from finding that the entities
involved were “separate and distinct.” Based on the Commission’s prior guidance, these types of
agreements have never before led to, or been part of, alter ego findings.

Finally, OGC finds it significant that “a number of GCH’s subsidiaries, including
undisputed federal contractor GEO Reentry, were organized until 2017 as disregarded entities for
federal tax purposes. As a result of this particular tax status, GCH acknowledges that during this
period of time when many of the contributions at issue were made, the revenues resulting from
GEO Reentry’s federal contracts were reported directly on GCH’s federal tax return.”'3! This is
irrelevant for several reasons.

First, under the Commission’s precedent, there has never been a rule that the parent or
subsidiary company that makes a contribution must have no federal contract-derived revenue in

its accounts. Instead, the Commission’s standard has always been that “the permitted political

contributions of the holding company be funded only from revenue not derived from subsidiaries

127 Id

128 General Counsel’s Brief at 8.

129 Advisory Opinion 1998-11 (Patriot Holdings) at 5 n.4.

130 Advisory Opinion 2005-01 (Mississippi Band of Choctaw Indians) at 2.
131 General Counsel’s Brief at 20.
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that are prohibited from the same activity.”!3?> Thus, even if GCH had revenues sourced from other
companies that derived revenue from federal contracts, that in and of itself would make no
difference. The relevant question still would be whether GCH had adequate revenue from other
sources to make its contributions, and there is no question that it did. In 2016, approximately 80%
of GCH’s revenue derived from non-federal contracting sources.

Second, the District Court for the District of Columbia has considered exactly this
circumstance in a piercing the veil case and found it meaningless. As the court explained:

Plaintiff also failed to provide any case law supporting his theory of attributing

liability to Aegis LLC because of the existence of a pass-through tax structure of a

disregarded entity. Between 2006 and 2008, when 100% of Aegis LLC’s shares

were owned by Aegis UK, Aegis LLC was treated as a disregarded entity by the

IRS and the taxable income earned by Aegis LLC was reflected in federal and

District of Columbia tax returns filed by Aegis UK. In the case of a limited liability

corporation with only one owner, the limited liability corporation must be classified

as a disregarded entity. 26 C.F.R. § 301.7701-2(c)(2). Instead of filing a separate

tax return for the limited liability corporation, the owner would report the income

of the disregarded entity directly on the owner’s tax return. Id. Moreover,

determining whether corporate formalities have been disregarded requires more

than just recognizing the tax arrangements between a corporation and its

shareholders. '3*
What OGC has observed is merely a requirement of tax law and not a significant factor for veil
piercing purposes.

C. Corporate Policies

The General Counsel contends that “GCH does not have an independent set of corporate

policies,” and “[i]nstead, the GEO Group’s corporate policies flow down through all GEO

entities.”!** According to OGC, “the single set of corporate policies flowing down from the GEO

132 Advisory Opinion 1998-11 (Patriot Holdings) at 5; see also Attachment M, MUR 6726 (Chevron), First General
Counsel’s Report at 8 (“and has sufficient revenue not derived from its contractor subsidiary to make a
contribution”).

133 Alkanani v. Aegis Def. Servs., LLC, 976 F. Supp. 2d 1, 9-10 (D.D.C. 2013) (internal citations omitted).

134 General Counsel’s Brief at 9.
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Group demonstrates that the GEO family of companies acts as a collective rather than as a set of
related but distinct entities for purposes of the Act’s contractor prohibition.”!*> The Commission
has never made any such declaration and the General Counsel’s Report appears to ascribe far more
significance to corporate policies than the Commission has in the past.

The issue of corporate policies was not raised in Advisory Opinion 1998-11. The case
cited in Advisory Opinion 1998-11 “[f]or an outline of the factors that can lead to piercing the
corporate veil” does not mention corporate policies.!*® The first mention of corporate or personnel
policies appears to be in Advisory Opinion 1999-32 (Tohono O’odham Nation) where the
requestor offered separate personnel policies as evidence of its “separate and distinct” status. The
Commission accepted this as relevant to its decision to overlook the fact that the Tohono O’odham
Nation Utility Authority was not separately incorporated. Later, in MUR 6726 (Chevron), where
the parent and subsidiary were separately incorporated, the Commission found the entities at issue
to be “separate and distinct” notwithstanding the fact that the parent holding company “provides
general policy guidelines to numerous global subsidiaries and affiliates.”'*” The Commission has
never before suggested that separate and varying corporate policies is particularly important, much
less required. '*

In addition to breaking with Commission precedent, the General Counsel’s attempt to make
“the presence or absence of separate corporate policies” a significant factor is inconsistent with
judicial treatment of that consideration in the parent-subsidiary context. For example, in a 2012

decision, the court noted that “the plaintiffs emphasize the existence of a ‘Code of Conduct’

135 Id. at 20.

136 See Hollowell v. Orleans Reg'l Hosp., 1998 U.S. Dist. LEXIS 8184 (E.D. La. May 29, 1998).

137 Attachment M, MUR 6726 (Chevron), First General Counsel’s Report at 3.

138 Nor does OGC explain how varying sets of personnel policies would be advisable, logically or legally, as a
business matter.
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outlining general corporate policy, which was ‘approved by the Verizon Board of Directors’ and
issued to all Verizon’ employees . . . . Such policies, however, are hallmarks of an ordinary parent-
subsidiary relationship and, without more, cannot justify piercing the corporate veil or establishing
personal jurisdiction over a parent corporation.”'** Similarly, in Gardemal, the court remarked
that a parent company’s requirement that a subsidiary “use certain operations manuals” was part
of an overall relationship that was “nothing more than a typical corporate relationship between a
parent and subsidiary.” !4

This treatment of corporate policies is perfectly sensible, for if “one-hundred percent
ownership and identity of directors and officers are, even together, an insufficient basis for
applying the alter ego theory to pierce the corporate veil,”!'*! then it would make little sense to
ascribe much significance to the corporate policies these same directors and officers develop and

approve.

VII. THE GENERAL COUNSEL’S ACTIONS AND RECOMMENDATIONS IN THIS
MATTER ARE INCONSISTENT WITH PAST ENFORCEMENT MATTERS

The General Counsel’s handling of this matter stands in stark contrast with its handling of
another recent matter, MUR 6726 (Chevron). The differences in treatment are so glaring and
obvious as to raise due process concerns. As the DC Circuit explained, “[a] long line of precedent
has established that agency action is arbitrary when the agency offers insufficient reasons for

treating similar situations differently.”!*> The Commission has no “license to ... treat like cases

differently.” !4

139 Byard v. Verizon W. Va., Inc., 2012 U.S. Dist. LEXIS 44339, *34 (N.D. W.Va. March 30, 2012).

140 Gardemal v. Westin Hotel Co., 186 F.3d 588, 593 (5th Cir. 1999).

141 United States v. Jon-T Chemicals, Inc., 768 F.2d 686, 691 (5th Cir. 1985).

142 County of Los Angeles v. Shalala, 192 F.3d 1005, 1022 (D.C. Cir. 1999) quoting Transactive Corp. v. U.S.,91 F.3d
232,237 (D.C. Cir. 1996).

3 Airmark Corp. v. Federal Aviation Admin., 758 F.2d 685, 691 (D.C. Cir. 1985) quoting U.S. v. Diapluse
Corporation, 748 F.2d 56, 62 (2d Cir. 1984).
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In MUR 6726 (Chevron), the Commission was confronted with a similar parent/subsidiary
relationship and an allegation of a federal contractor violation. The contributing entity, Chevron
Corporation, did “not sell any goods or services to anyone.”'** Rather, it held stock in other
affiliated companies and “its income is primarily derived from the dividends of those
companies.”'* Chevron Corporation’s activities included “review[ing] financial and performance
goals for, monitor[ing] the performance of, and provid[ing] general policy guidelines to numerous
global subsidiaries and affiliates, which are separate holding or operating companies.”'*® The role
of the Chevron Corporation was very similar to the role played by GCH within the GEO corporate
group. Like the Chevron Corporation, GCH derives its revenues from other entities within its
corporate group and provides management-related services to those entities. In MUR 6726,
however, OGC did not inquire further and recommended the Commission find no reason to believe
a violation occurred.

With respect to the funds used to make the contributions at issue, Chevron briefly explained
that “Chevron Corporation derived revenue in 2012 from subsidiaries other than Chevron U.S.A.
Inc. substantially greater than the sum it contributed to the Congressional Leadership Fund.”!4’
OGC agreed, and noted that “Chevron appears to have had sufficient funds not derived from
revenue of subsidiaries with federal contracts to make the $2.5 million contribution to CLF.”'*8
GCH has made the same showing, and provided extensive documentation in support of this

showing, although the General Counsel’s Brief fails to mention this.

144 Attachment M, MUR 6726, Response of Chevron Corporation at 2.
145 Id

146 14

147 Attachment M, MUR 6726, Response of Chevron Corporation at 12.
148 Attachment M, MUR 6726, First General Counsel’s Report at 9.
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In MUR 6726, OGC accepted Chevron’s explanation that Chevron Corporation did not
hold any federal contracts without requiring extensive investigation and without requiring Chevron
to prove this negative. For example, OGC noted that “[a]lthough we found one contract that could
arguably be attributed to Chevron during the relevant time period ..., Chevron states that the true
vendor for this contract was its subsidiary, Chevron U.S.A. Product Company.”!** A comparison
of how OGC responded to this “one contract” in Chevron and the NLRB matters in this case is
galling. When compared to the present matter, OGC displayed a total lack of curiosity in MUR
6726 and simply accepted Chevron’s explanation of which entity was “the true vendor for this
contract.” Here, the respondents provided sworn statements, as well as the actual contracts at
issue, to demonstrate that the references in the NLRB matters were erroneous, yet OGC still treats
the issue as evidence of its alter ego theory. Even after being forced to acknowledge “that GCH
was not the named party on the relevant federal contracts,” the General Counsel nevertheless
speculates that “[i]n light of the overlap between corporate staff throughout the domestic GEO
family, the representation to the NLRB is a further indication that GCH did not, in practice, act as
a distinct entity from its parent or subsidiaries.”!*°

In comparing the records of the two matters, what is clear is that the Office of General
Counsel accepted Chevron’s response, notwithstanding its almost cursory explanations in places,
but rejected, disregarded, and quibbled with almost everything the Respondents in this matter
submitted. In MUR 6726, OGC produced a relatively fair assessment of the facts that was
consistent with the level of scrutiny applied in past matters. Here, OGC has acted as a prosecutor
determined to find a violation, even if its recommendation would be unprecedented and

unsupported by law or regulation. We are accustomed to agency staff exhibiting a bias toward

149 1d. at 8.
150 General Counsel’s Brief at 18 n.88
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enforcement, but OGC has never before recommended finding a federal contractor violation on

the basis of the alter ego theory. As MUR 6726 involved substantially similar facts, the respondent

in this matter should not be treated differently than the last respondent.!>! The General Counsel’s

Brief fails to carry its burden of justifying this disparate treatment.

VIII. THE FEDERAL CONTRACTOR PROHIBITION CANNOT BE
CONSTITUTIONALLY  APPLIED TO  ENTITIES THAT  MAKE
CONTRIBUTIONS TO INDEPENDENT EXPENDITURE-ONLY COMMITTEES
The General Counsel believes it was illegal for GCH to make a federal contribution

because GCH is the “alter ego” of one or more federal contractors. Setting aside the question of

whether the Commission has the authority to impute the contribution of one entity to another, the
question of whether a federal contractor may make a contribution to an independent expenditure-
only committee is one that no court has yet addressed.

The General Counsel’s Brief claims that “[t]he recognized anticorruption and merit-based
public administration interests that underlie Congress’s decision to prohibit contributions by
federal contractors would be undermined if, as GCH contends, an entity such as GCH could make
federal contributions while functioning as a single entity with its federal contractor affiliates.”!>?
The General Counsel cites to Wagner v. FEC in support of its contention, but as the General
Counsel certainly knows, Wagner has no applicability to the matter at hand.

Wagner upheld the federal contractor contribution ban as it applied to individual

contractors who sought to make federal contributions to “candidates, parties, or traditional PACs

151 See MUR 6081 (American Issues Project, Inc.), Statement of Reasons of Vice Chairman Donald F. McGahn and
Commissioners Caroline C. Hunter and Matthew S. Petersen at 23 (“In the absence of such notice from the
Commission, the public should be able to rely upon past Commission actions and statements when attempting to
comply with the law.”); MUR 5651 (Gallagher), Statement of Reasons of Chairman Michael E. Toner and
Commissioners David M. Mason and Hans A. von Spakovsky at 8 (“it is important than the Commission enforce
FECA consistently, rather than reach different results in matters with materially indistinguishable facts”).

152 General Counsel’s Brief at 14-15.
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that make contributions to candidates and parties.”!>?

Wagner specifically cautions that the
plaintiffs did not “challenge the law as the Commission might seek to apply it to donations to
PACs that themselves make only independent expenditures, commonly known as ‘Super
PACs.””!3* This distinction is of critical importance because the same court, also sitting en banc,
held in 2010 that contributions to committees now known as “Super PACs” cannot be limited
because “the government has no anti-corruption interest in limiting independent

expenditures.” !>’

Thus, “[i]n light of the [Supreme] Court’s holding as a matter of law that
independent expenditures do not corrupt or create the appearance of quid pro quo corruption,
contributions to groups that make only independent expenditures also cannot corrupt or create the
appearance of corruption.”!® It is similarly difficult to see how “merit-based public administration
interests” are implicated by contributions to independent expenditure-only committees that play
no role in the administration of federal funds, budgets or contracts and are legally prohibited from
coordinating activities with candidates and political parties.

While no court has yet ruled on this issue directly, the writing is on the wall. If the anti-
corruption rationale does not apply in the independent expenditure context, then there is no viable
rationale in support of upholding the federal contractor prohibition as it applies to contributions
made to Super PACs. The longtime President of the Complainant in this matter, former

Commissioner Trevor Potter, set forth this argument in 2010 in a response filed in MUR 6403."%7

153 Wagner v. FEC, 793 F.3d 1, 4 (D.C. Cir. 2015) (en banc).

154 Id.

155 SpeechNow.org v. FEC, 599 F.3d 686, 693 (D.C. Cir. 2010) (emphasis added).

136 Id. at 694.

157 See MUR 6403, Response of Artic Slope Regional Corporation by Trevor Potter at 3, 5 (“[B]anning ASRC’s
contributions to Alaskans Standing Together in this context would violate fundamental First Amendment rights
recently articulated in Citizens United. . . . “2 U.S.C. § 441c(a) is void to the extent it is read to restrict ARSC’s
sponsorship of independent expenditures because no ‘compelling interest” undergirds the provision in this context.
Citizens United found that anti-corruption aims cannot justify independent-speech restrictions. Other potential
‘compelling interests’ are simply not implicated here. ASRC and its Alaska Native sharecholders possess a
constitutional right to use non-appropriated funds to independently voice their opinions on elections.”). The General
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If the federal contractor prohibition cannot be constitutionally applied to contributions to Super
PACs, then this matter must be dismissed because any entity within the larger GEO corporate
group, whether it held a federal contract or not, could have lawfully made the contributions at
issue.

Thus, even if one were to set aside the question of whether the Commission operates
beyond its jurisdiction when purporting to apply its alter ego test, and then concede for the sake of
argument that the General Counsel’s alter ego analysis is correct, the Commission still cannot find
a violation here because applying the federal contractor prohibition in this matter would be
unconstitutional. As explained above, however, the Commission has many available options in
this matter that would avoid presenting this constitutional issue before the courts.

IX. CONCLUSION

For any or all of the reasons contained herein, this matter should be dismissed. OGC
acknowledges that GCH does not, and did not, hold any federal contracts. After the Complainant’s
specific allegations were shown to be incorrect, OGC nonetheless subjected the Respondents to
extensive, abusive discovery requests. The Respondents have amply demonstrated that GCH is
legally separate and distinct from any affiliated entity that may hold a federal contract, and that
GCH’s contributions were lawful under applicable Commission precedent. This brief
demonstrates that application of the alter ego standard violates the Act’s rule of law provision. We
show in this brief that OGC seeks to convert a judicial rule of equity into an administrative rule of
law; however, in doing so, in addition to violating the Act’s rule of law provfision, the standard is

rendered void for vagueness and violates the Due Process Clause. Finally, we show that the federal

Counsel’s assessment of this argument appears to be redacted from public view in the First General Counsel’s Report,
see pages 21-22, but it appears likely that the General Counsel included these constitutional considerations in its
recommendation to exercise prosecutorial discretion and dismiss under Heckler v. Cheney.
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contractor provision cannot be constitutionally applied to a corporation that makes a contribution

to an independent expenditure-only committee, even if that corporation does hold a federal

contract.
Date: July 29, 2020 Respectfully submitted,
Jason Torchinsky Michael Bayes

Holtzman Vogel Josefiak Torchinsky PLLC
Counsel for Respondents
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

NOV -4 2016

GEO Corrections Holdings, Inc.
One Park Place, Suite 700
621 N. W. 53" Street
Boca Raton, FL. 33487
RE: MUR 7180

Dear Sir or Madam:

The Federal Election Commission received a complaint that indicates GEO Corrections
Holdings, Inc., may have violated the Federal Election Campaign Act of 1971, as amended (the
“Act”). A copy of the complaint is enclosed. We have numbered this matter MUR 7180.
Please refer to this number in all future correspondence.

The Act affords you the opportunity to demons#rate in writing that no action should be
taken against GEO Corrections Holdings, Inc., in this matter. If you wish to file a response, you
may submit any factual or legal materials that you believe are relevant to the Commission’s
consideration of this matter. Where appropriate, statements should be submitted under oath by
persons with relevant knowledge. Your response, which should be addressed to the General
Counsel's Office, must be submitted within 15 days of receipt of this letter. If no response is
received within 15 days, the Commission may take further action based on the available

information.

This matter will remain confidential in accordance with 52 U.S.C. § 30109(a)(4)(B) and
§ 30109(a)(12)(A) unless you notify the Commission in writing that you wish the matter to be
made public. Please be advised that, although the Commission cannot disclose information
regarding an investigation to the public, it may share information on a confidential basis with
other law enforcement agencies.!

If you intend to be represented by counsel in this matter, please advise the Commission
by completing the enclosed form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any notifications and other communications
from the Commission. Please note that you have a legal obligation to preserve all documents,
records and materials relating to the subject matter of the complaint until such time as you are
notified that the Commission has closed its file in this matter. See 18 U.S.C. § 1519.

1 The Commission has the statutory authority to refer knowing and willful violations of the Act to the
Department of Justice for potential criminal prosecution, 52 U.S.C. § 30109(a)}(5)XC), and to report information
regarding violations of law not within its jurisdiction to appropriate law enforcement authorities. /d. § 30107(a)(9).
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Any correspondence sent to the Commission, such as a response, must be addressed to
one of the following (note, if submitting via email this Office will provide an electronic receipt

by email):

Mail

Federal Election Commission

Office of Complaints Examination
and Legal Administration

Attn: Mary Beth deBeau, Paralegal

999 E Street, NW
Washington, DC 20436

If you have any questions, please contact Mary Beth deBeau at (202) 694-1650 or toll
free at 1-800-424-9530. For your information, we have enclosed a brief description of the

Commission's procedures for handling complaints.

Enclosures:

1. Complaint

2. Procedures

3. Designation of Counsel Statement

cc: Corporate Creations Network, Inc.
11380 Prosperity Farms Road, #221E
Palm Beach Gardens, FL 33410

Email
CELA@fec.gov

/

CJéﬁ‘ . Jordan

Assistant General Counsel
Complaints Examination &
Legal Administration
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FECEIVED
FEDERAL ELECTION

Coiend
BEFORE THE FEDERAL ELECTION COMMISSION
0y -1 PH 257

CAMPAIGN LEGAL CENTER
1411 K Street, NW, Suite 1400

Washington, DC 20005 OFFICE OF GENERAL
(202) 736-2200 foete

334

CATHERINE HINCKLEY KELLEY
1411 K Street, NW, Suite 1400
Washington, DC 20005

(202) 736-2200

v. MUR No. "D

REBUILDING AMERICA NOW
Ryan Call, Treasurer

P.O. Box 26141

Alexandria, VA 22313

h3d WY
Al293d

03

t
[}
S

ES:TRY 1- AONSIQ

1"3
S
L

GEO CORRECTIONS HOLDINGS, INC.
621 NW 53" St. Suite 700

Boca Raton, FL 33487
COMPLAINT
1. This complaint is filed pursuant to 52 U.S.C. § 30109(a)(1) and is based on information

and belief that GEO Corrections Holdings, Inc. has made, and Rebuilding America Now
(ID: C00618876) may have solicited and has received, contributions from a person who
has received a federal government contract, in violation of the Federal Election
Campaign Act (“FECA”), 52 U.S.C. § 30101, ez seq.

2. Specifically, based on published reports, complainants have reason to believe that GEO
Corrections Holdings, Inc. violated FECA’s prohibition on any federal contractor making
a contribution to a political committee while negotiating or performing a federal contract,

52 U.S.C. § 30119(a)(1), and that Rebuilding America Now may have violated the ban on
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knowingly soliciting a federal contractor to make such a contribution, 52 U.S.C.
§ 30119(a)(2).

3. “If the Commission, upon receiving a complaint ... has reason to believe that a person
has committed, or is about to commit, a violation of [the FECA] ... [tjhe Commission
shall make an investigation of such alleged violation ....” 52 U.S.C. § 30109(a)(2)
(emphasis added); see also 11 C.F.R. § 111.4(a).

FacTs

4. Rebuilding America Now is an independent expenditure-only political committee (ie., a
“super PAC”) that filed its statement of organization with the Commission on June 2,
2016. ' Rebuilding America Now was formed and is led by two former high-level Trump
staffers, who appear to have helped develop its communications fewer than 50 days after
first joining the campaign, despite the so-called “120 day rule” limiting a campaign
staffer’s work for a super PAC within 120 days of leaving a campaign. See 11 CFR §
109.21(d)(5). 2 Rebuilding America Now was formed at the request of the then-campaign
manager of presidential candidate Donald J. Trump, and the Trump campaign has

encouraged donors to contribute to Rebuilding America Now, * and its website

! Rebuilding America Now Statement of Organization, FEC Form 1 (filed June 2, 2016),

http://docquery.fec.gov/pdf/186/201607169020674186/201607169020674186.pdf#navpanes=0.
2 Complainants have previously filed a complaint with the Commission alleging
Rebuilding America Now has violated FECA by making in-kind contributions to Donald J.
Trump for President, Inc. in the form of “coordinated communications,” 11 CFR § 109.21, and
republished campaign materials, id. § 109.23. See MUR 7146. Complainants alleged that
Rebuilding America Now’s in-kind contributions exceeded FECA’s $2,700 limit on
contributions by a non-multicandidate political committee to a candidate committee, 52 U.S.C. §
30116(a)(1) and violated FECA’s prohibition on contributions to a candidate committee using
corporate funds, 52 U.S.C. § 30118(a) and (b)(2).

} Alex Isenstadt and Kenneth P. Vogel, Trump Blesses Major Super PAC Effort, POLITICO
(Jul. 20, 2016), http://www.politico.com/story/2016/07/trump-super-pac-donors-
225892#ixzz4KkGQO31l.
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(http://www.rebuildingamericanow.com) features an endorsement from Trump’s running

mate stating that contributing to the super PAC is “one of the best ways to stop Hillary

Clinton and help elect Donald Trump our next president.” Trump has publicly expressed

a willingness to headline fundraisers for Rebuilding America Now, * and Donald Trump

Jr. is known to have done so.’

5. GEO Corrections Holdings, Inc. is a wholly-owned subsidiary of the private prison
company GEO Group, Inc. Both GEO Corrections Holdings, Inc. and GEO Group, Inc.
are incorporated in Florida at the address 621 N.W. 53rd St., Suite 700, Boca Raton, FL
33487.° George Zoley is the CEO of both GEO Corrections Holdings, Inc. and GEO
Group, Inc.” According to GEO Group, Inc.’s 2015 Annual Report, forty-five percent of
the company’s annual revenues come from federal contracts.®

6. GEO Corrections Holdings, Inc. operates the D. Ray James Detention Facility in

Folkston, Georgia, according to labor relations cases filed with the National Labor

4 Matea Gold, Trump Reverses His Opposition to Super PACs and Is Now Willing to

Headline Events for a Big Money Group, WASH. PoST (Jul. 21, 2016),
https.//www,washingtonpost.com/news/post-politics/wp/2016/07/2 I /trump-reverses-his-
opposition-to-super-pacs-and-is-now-willing-to-headline-events-for-a-big-money-
g Alex Isenstadt, Trump Super PACs Revving Up for Final Stretch, POLITICO (Scpt 19,
2016), http://www.politico.com/story/201 6/09/trump-super-pac-rebuilding-america-now-228213.
¢ See Florida Department of State Division of Corporations, “Search by Entity Name,”
http://search.sunbiz.org/Inquiry/CorporationSearch/ByName (“GEO Corrections Holdings, Inc.”
and “The GEO Group, Inc.”).

7 Id. Nine of GEO Correction Holdings, Inc.’s eleven directors and officers are shared with
GEO Group, Inc. 1d.

GEO Group, 2015 Annual Report at 79, (Feb. 25, 2016),
https://www.snl.com/interactive/lookandfeel/4144107/201 5AnnualReport.pdf. The 2015 Annual
Report also indicates that GEO Group, Inc. and GEO Corrections Holdings, Inc. are both shared
borrowers in a credit agreement consisting of a $296.3 million loan and a $700 million revolving
credit facility. /d. at 19.
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Relations Board (NLRB).> A union certification vote at the facility, listing GEO
Corrections Holdings, Inc. as the employer, was certified on December 3, 2013."°
According to the Federal Bureau of Prisons website the D. Ray James Detention Facility
is a contracted correctional institution which houses 1,913 federal offenders."
Additionally, according to USAspending.gov, a U.S. government website that lists some
federal contracts and grants, GEO Corrections Holdings, Inc. was awarded a total of
$266,666 in U.S. government contracts in Fiscal Year 201 5.12

7. On August 18, 2016, the Obama administration announced that it would be ending the
Federal Bureau of Prisons’ use of private prisons, instructing officials to either decline to
renew the contracts for private prison operators when they expire or “substantially
reduce” the contracts’ scope.'> That same day, GEO Group Inc.’s stock dropped 40
percent.14

8. On August 19,2016, GEO CEO George Zoley told investors that the Federal Bureau of
Prisons had initially extended the company’s contract to manage the D. Ray James

facility through 2018, then rescinded it; however, according to the South Florida Sun-

? See documents filed in GEO Corrections Holdings, Inc., Case No. 12- RC-097792
available at https://www.nlrb,gov/case/12-RC-097792.
10
Id.
i Federal Bureau of Prisons website, “CI D. Ray James,”

hitps://www.bop.gov/locations/ci/drj/
‘ See Recipient Profile: GEO Corrections Holdings, Inc. (FY 2015), USAspending. gov,

https://www.usaspending. gov/transparency/Pages/RecipientProfile.aspx?DUNSNumber=079242
241&FiscalYear=2015.

E Matt Zapotosky and Chico Harlan, Justice Department Says It Will End Use of Private
Prisons, WASH. POST (Aug. 18, 2016), https://www.washingtonpost.com/news/post-
nation/wp/2016/08/18/justice-department-says-it-will-end-use-of-private-
prisons/?utm_tenm=.e5a9890dcd44.

Evelyn Cheng, Prison Stocks Plunge After Report Justice Department Will End Use of
Private Prisons, CNBC (Aug. 18, 2016), http://www.cnbc.com/2016/08/18/prison-stocks-

plunge-after-report-justice-department-will-end-use-of-private-prisons.html.

4
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Sentinel, “Zoley indicated that negotiations would likely continue.” '* Zoley told
investors on a conference call that GEO had a "written commitment of interest to extend
the [D. Ray James] contract ... It looks like [the Bureau of Prisons] would like to discuss
terms and conditions of extension.”'® The Justice Department similarly told the Wall
Street Journal that the D. Ray James contract had been rescinded and would be
renegotiated.'’

9. That same day, August 19, 2016, GEO Corrections Holdings, Inc. contributed $100,000
to Rebuilding America Now.'®

10. Trump has praised private prisons (“I do think we can do a lot of privatizations and
private prisons. It seems to work a lot better”)'® whereas his opponent Hillary Clinton has
called for their elimination (“I’m glad that we’re ending private prisons in the federal
system. I want to see them ended in the state system. You shouldn’t have a profit

motivation to fill prison cells with young Americans”).”’ According to a September 29,

s Marcia Heroux Pounds, Boca's Geo Group Expects Contract Renewals Despite Federal

Plan to End Private Prison Operation, CEO Says, SUN SENTINEL (Aug. 19, 2016),
l‘lgtp:flwww.sun-sentinel .com/business/careers/fl-geo-prisons-response-20160819-story.htm!.

1d.

7 Austen Hufford, GEO Announced a Prison Contract Extension but U.S. Rescinded It,
WALL ST. JOURN. (Aug. 19, 2016), http://www.wsj.com/articles/geo-says-u-s-rescinded-a-
contract-extension-it-just-announced-1471617584.

18 Rebuilding America Now, 2016 Quarterly Report at 33, FEC Form 3X (filed October 15,
2016), http://docquery.fec.gov/pdf/661/201610159032869661/201610159032869661.pdf. One
week earlier, on August 11, 2019, the GEO Group Inc. PAC made a $50,000 contribution. /d. at
54.

19 Full Transcript: MSNBC Town Hall With Donald Trump Moderated by Chris Matthews,
MSNBC (Mar. 30, 2016), http://info.msnbc.com/_news/2016/03/30/35330907-full-transcript-
msnbc-town-hall-with-donald-trump-moderated-by-chris-matthews?lite.

Paul R. LaMonica, Clinton Call for End of Private Prisons Sinks Jail Stocks, CNN
MONEY (Sept. 27, 2016), http://money.cnn.com/2016/09/27/investing/prison-stocks-hillary-
clinton-debate-corrections-corporation-america-geo-group/; see also Dina Gusovsky, A Billion-
Dollar-Plus Industry Clinton May Sentence to Death, CNBC (Mar. 4, 2016),

5
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2016 article in The Daily Beast, “a Trump victory could be a much-needed lifeline for the
industry—while a Clinton win could cripple the businesses that contract with the feds to
2921

house prisoners.

SUMMARY OF THE LAW

“Contribution” is defined as “any gift ... of money or anything of value made by any
person for the purpose of influencing any election for Federal office.” 52 U.S.C. §
30101(8)(A)().

Federal law prohibits a federal contractor from making any “contribution to any political
party, committee, or candidate for public office” at any time between the commencement
of negotiations for a federal contract and the completion of performance or termination of
negotiations for the contract. 52 U.S.C. § 30119(a)(1).

Federal law additionally prohibits any person from knowingly soliciting such a
contribution from a federal contractor. 52 U.S.C. § 30119(a)(2).

This statutory federal contractor ban is implemented by the regulation at 11 C.F.R.

§ 115.2, which provides that it is unlawful for a “Federal contractor ... to make, either
directly or indirectly, any contribution or expenditure of money or other thing of value, or
to promise expressly or impliedly to make any such contribution or expenditure to any
political party, committee, or candidate for Federal office or to any person for any
political purpose or use.” Id. The prohibition applies during the period between when a

request for proposals is sent out (or when contractual negotiations commence) and the

http:/fwww.cnbc.com/2016/03/04/a-billion-dollar-plus-industry-clinton-may-sentence-to-

death.html.

2)

Betsy Woodruff, Is Donald Trump Private Prison Companies’ Last Hope?, DAILY BEAST

(Sept. 29, 2016), hitp://www.thedailybeast.com/articles/2016/09/29/is-donald-trump-private-
prison-companies-last-hope.html.
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completion of performance of the contract or the termination of negotiations. 11 C.F.R.

§ 115.1(b)(1-2).

Commission regulations define a “federal contractor” as any person who “[e]nters into
any contract with the United States or any department or agency thereof” for “[t]he
rendition of personal services” or for “furnishing any material, supplies, or equipment,”
11 C.F.R. § 115.1(a)(1)(i-i1), and where payment for performance of the contract is
“made in whole or in part from funds appropriated by the Congress,” /d. § 115.1(a)(2).
The prohibition applies equally to a federal contractor making contributions to political
parties, political committees, and candidates. 52 U.S.C. § 30119(a)(1), 11 C.F.R. § 115.2,
In 2011, the Commission ruled that the government contractor prohibition applies to
federal contractors who make contributions to independent expenditure-only political
committees (i.e., “super PACs”) following the U.S. Supreme Court’s decision in Citizens
United v. FEC * and the D.C. Circuit Court of Appeals decision in Speech Now.org v.
FEC.®2 MUR 6403 (Alaskans Standing Together) Notification with Factual and Legal
Analysis to Ahtna, Inc. and NANA Regional Corporation, Inc. (Nov. 10, 2011), at S, 92
The Commission emphasized that a contractor making a contribution to a political
committee to fund independent expenditures is not itse/f making an expenditure;
therefore, a contribution to such a committee falls “squarely within the statute’s
prohibitions.” Id. at 9.

The federal contractor ban was recently upheld unanimously by the en banc D.C. Circuit

in Wagner v. Fed. Election Comm’n, 793 F.3d 1 (D.C. Cir. 2015) (en banc), cert. denied

22
23
24

130 S.Ct. 876 (2010).
599 F.3d 686 (D.C. Cir. 2010).
Available at hitp://egs.fec.gov/eqgsdocsMUR/1 1044304942 .pdf.

7
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sub nom. Miller v. Fed. Election Comm’n, 136 S. Ct. 895 (2016). In a decision authored

by Judge Merrick Garland, the en banc court stressed that “the record offers every reason

to believe that, if the dam barring contributions were broken, more money in exchange

for contracts would flow through the same channels already on display.” Id. at 18.
CAUSES OF ACTION

CoOUNT I: GEO GROUP HAS VIOLATED THE BAN ON FEDERAL
CONTRACTORS MAKING CONTRIBUTIONS

18.  Federal law and Commission regulations prohibit a federal contractor from making any
contribution to any political committee during the period in which a federal contract is
being negotiated or performed. 52 U.S.C. § 30119(a)(1), 11 C.F.R. Part 115.

19. Based on U.S. govemment websites and published reports, supra § 6, GEO Corrections
Holdings, Inc. is a federal contractor within the meaning of FECA and its implementing
regulations. See 11 C.F.R. §§ 115.1(a-b).

20.  GEO Corrections Holdings, Inc. appears to have been performing and/or negotiating
federal contracts at the same time that it made its $100,000 contribution to Rebuilding
America Now, based on that political committee’s reports filed with the Commission.
Specifically, on the same day the contribution was made, George Zoley—CEO of both
GEO Group Inc. and GEO Corrections Holdings, Inc.—told shareholders and reporters
that the company was continuing to negotiate a contract extension for a facility operated
by GEO Corrections Holdings, Inc., the D. Ray James facility in Georgia.?

21.  Therefore, based on public information, there is reason to believe that GEO Corrections

Holdings, Inc., as a federal contractor, violated the federal contractor contribution ban by

25 Pounds, Boca's Geo Group Expects Contract Renewals Despite Federal Plan to End

Private Prison Operation, CEO Says, SUN SENTINEL (Aug. 19, 2016), supra note 15.

8
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making a “contribution to any political ... committee,” namely Rebuilding America Now,
during the period its federal contracts were being negotiated and/or performed. 52 U.S.C.,
§ 30119(a)(1).

More generally, the contribution in this instance implicates the issues that the
longstanding federal contractor contribution ban has sought to prevent. GEO Corrections
Holdings, Inc. made its contribution just one day after the U.S. Department of Justice
announced it would be phasing-out its contracts with private prison companies, and on
the same day that the DOJ announced that it was rescinding and renegotiating a contract
at a GEO Corrections Holdings, Inc. facility. By contributing to a super PAC closely
associated with Donald J. Trump26—thc only presidential nominee to endorse private
prisons—GEO Corrections Holdings, Inc. presumably sought to influence the federal
government contracting process and to ensure that under the next administration the
federal govemment would continue to offer it contracts.

As the Wagner court noted, the contractor contribution ban is particularly salient in
presidential elections, because “[t]he Executive Branch is . . . an obvious site of potential
corruption in the contracting process, since its agencies are the ones that ultimately award
contracts.” 793 F.3d 15-16. In this instance, the next president will set administration
policy on contracting with private prisons—including whether to maintain the Obama
administration’s plans to phase-out private prison contracts. Additionally, the en banc
Wagner court noted that the FECA Amendments of 1974 and 1976, which strengthened

the contractor contribution ban and incorporated it into FECA, were enacted in response

26

See 4, supra. Additionally, as described supra at note 2 and the complaint filed in MUR

7146, there is reason to believe that Rebuilding America Now’s expenditures have constituted
coordinated communications that under FECA are treated as in-kind contributions to the Trump
campaign.
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to the “disturbing examples” of former President Richard Nixon channeling contracts to
political supporters and extracting contributions from existing contractors, 793 F.3d 12-
16, and that “in government contracting, the risk of quid pro quo corruption and its
appearance, and of interference with merit-based administration, has not dissipated,” id.
at 18.

COUNT II: REBUILDING AMERICA NOw MAY HAVE VIOLATED THE BAN ON
SOLICITING CONTRIBUTIONS FROM FEDERAL CONTRACTORS

Federal law and Commission regulations prohibit any person from knowingly soliciting a
federal contractor to make any “contribution to any political ... committee” while the
contractor is negotiating a federal contract or during the performance of their contract. 52
U.S.C. § 30119(a)(2), 11 C.F.R. §§ 115.2(c).

GEO Corrections Holdings, Inc. is a federal contractor that was performing and/or
negotiating federal contracts at the time that it made a $100,000 contribution to
Rebuilding America Now. The company’s status as a contractor is widely known, as its
business model relies largely on federal and state govemment contracts. GEO Corrections
Holdings, Inc.’s contribution was made on the same day as several other contributions
from Florida-based corporations, suggesting that the contribution was made at a Florida
fundraiser where Rebuilding America Now agents solicited contributions.

Therefore, there is reason to believe that Rebuilding America Now may have violated the
ban on knowingly soliciting a federal contractor to make a “contribution to any political .

.. committee” while the contractor is negotiating a federal contract or during the

performance of their contract. 52 U.S.C. § 30119(a)(2), 11 C.F.R. §§ 115.2(c).

10
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PRAYER FOR RELIEF

27. Wherefore, the Commission should find reason to believe that GEO Corrections
Holdings, Inc. and Rebuilding America Now have violated 52 U.S.C. § 30101, et seq.
and Commission regulations, and conduct an immediate investigation under 52 U.S.C.
§ 30109(a)(2). Further, the Commission should determine and impose appropriate
sanctions for any and all violations, should enjoin the respondents from any and all
violations in the future, and should impose such additional remedies as are necessary and

appropriate to ensure compliance with the FECA.

November 1, 2016

Respectfully submitted,

Campaign Legal Center, by
Lawrence M. Noble

1411 K Street, NW, Suite 1400
Washington, DC 20005

(202) 736-2200

lored. fp0bor

atherine Hinckley Kelle
1411 K Street, NW, Suite 1400
Washington, DC 20005
(202) 736-2200

Lawrence M. Noble

Brendan M. Fischer

The Campaign Legal Center
1411 K Street, NW, Suite 1400
Washington, DC 20005

Counsel to the Campaign Legal Center

11
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VERIFICATION
The complainants listed below hereby verify that the statements made in the attached

Complaint are, upon their information and belief, true.

Swom pursuant to 18 U.S.C. § 1001.
For Complainant Campaign Legal Center

Lawrence M. Noble

S%to and subscribed before me this L day of November 2016.

[ -
Notary Publi{
For Complainant Catherine Hinckley Kelley
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atherine Hinckley Kelley

Sworn to ghd subscribed before me this /_ day of November 2016.

Notary Public
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DESCRIPTION OF PRELIMINARY PROCEDURES
FOR PROCESSING COMPLAINTS FILED WITII THE
FEDERAL ELECTION COMMISSION
999 F Strect, NW
Washington, D.C. 20463
FAX (202) 219-3923

Complaints {iled with the Federal Election Commission shall be reterred to the
Fnforcement Division of the Office of the General Counsel, where they are assigned a MUR
(Matter Under Review) number and forwarded to Complaints Examination & lLegal
Administration ("CELA") for processing. Within five days of receipt of the complaint, the
Commission shall notity alt respondents relerenced in the complaint, in writing, that the complaint
has been filed, and shall include with such notification a copy of the complaint. Simultancously,
the complaimant shall be notitied that the complaint has been received. The respondents shall then
have 15 days to demonstrate, in writing, thal no action should be taken against them in responsc o
the complaint. If additional time is necded i which to respond to the comnplaint, the respondents
may request an extension of time. The request must be in writing and demonstrate good cause as (0
why an extension should be granted. Please be advised that not all requests are granted.

After the response period has elapsed, cases are prioritized and maintained in CELA.
Cases warranting the use of Commission resources are assigned as staff becomes available. Cascs
not warranting the usc of Commission resources are dismissed.

[f a case is assigned to a stafl person, the Office of the General Counsel shall report 1o the
Commission, making recommendations based upon a preliminary legal and factual analysis of the
complaint and any submission made by the respondent. The report may recommend that the
Commission: (a) find rcason to believe that the complaint sets farth a possible violation of the
Federal Election Campaign Act of 1971, as amended, (hereinafler the “Act"); or (b) find no rcason
to belicve that the complaint scts forth a possible violation of the Act and, accordingly, close the
file.

If, by an affirmative vote of four Commissioners, the Commission determines that there is
reason to believe that a respondent has committed or is about (o commit a violation of the Act, the
Office of the Genceral Counsel shall open an investigation into the matter. During the
investigation, the Commission has the power (0 subpocna documents, to subpoena individuals 10
appear for deposition, and to order written answers to interrogatories. A respondent may be
contacted more than once by the Commission during this phase.

[f during this period of investigation, a respondent indicates a desire to enter into
conciliation, the Office of the General Counsel may recommend that the Commission enter into
conciliation prior 10 a finding of probable cause to believe that a violation has been commitied.
Conciliation is an attempt (o correct or prevent a violation of the Act by informal methods of
conference and persuasion. Most often, the result of conciliation is an agrecment signed by the
Commission and the respondent. The Conciliation Agreement must be adopted by four voles of
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the Commission in order to become final. After signature by the Conunission and the respondent,
the Conciliation Agreement 1s made public within 30 days ot closing of the entirc fite.

[f the tnvestipgaticn warvants, and no conciliation agreement has been entercd into prior to a
probable cause to believe linding, the General Counsel must notify the respendent of his/her intent
to recommend that the Commission proceed 1o a vole on probable causc to believe that a violation
of the Act has been committed or is about to be committed. The General Counsel shall send the
respondent a brief setting forth his/her position on the legal and factual issues of the case. A
response brief stating respondent’s position on the issucs may be submitted within 15 days of
receipt of the General Counscl’s Brief. Both briefs are then [iled with the Commission Secretary
and considered by the Commission. Thereafter, if the Commission determines, by an aflirmative
vote of four Cemmissioncrs, that there is probable cause to belicve that a violation of the Act has
been committed or is about to be committed, the Commission must conciliate with the respondent
for a period of at least 30 days, but not more than 90 days. If the Commission is unable to corrcct
or prevent any violation through conciliation, the Office of the General Counsel may recommend
that the Commission file a civil suit to enforce the Act against the respondent. Therefore, the
Commission may, upon the affirmative volte of four Commissioncrs, institute civil action for eclicf
in the United States District Court.

See S2US.C.§30109and 11 C.FR. Part 111,

Septernber 2014

rS
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FEDERAL ELECTION COMMISSION
999 E Street, NW
Washington, DC 20463

STATEMENT OF DESIGNATION OF COUNSEL

Provide one form for each RespondentyWitness

FAX 202-219-3923

MUR #

Name of Counsel: e

Firm:

© Address:

Teclephone: - Fax: _ _

E-mail: -

The above-named individual and/or firm is hereby designated as my counsel and is authorized to receive any
notifications and other communications ffom the Commission and to act on my behalf before the
Commission. ' :

Date Signature (Respondent/ Agent) Title

RESPONDENT:
‘ (Committee Name/ Company Name/Individual Named in Notification Letter)

Mailing Address:
(Please Print)

Telephone (H): W):

E-mail:

This form relates to a Federal Election Commission matter that is subject to the confidentiality provisions of 52 U.S.C. § 30109(a){12)(A).
This section prohibits making public any notification or iavestigation conducted by the Federal Election Commission without the express
written conseut of the person under investigation.

Rev. 2014
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

Jason Torchinsky, Esq. DEC 27 2016
Michael Bayes, Esq.

Steve Roberts, Esq.

Holtzman Vogel Josefiak Torchinsky, PLLC

45 North Hill Drive, Suite 100

Warrenton, VA 20186

RE: MUR 7180
GEO Corrections Holding, Inc.
The GEO Group, Inc.

Dear Messrs. Torchinsky, Bayes, and Roberts:

On November 4, 2016, your clients were notified that the Federal Election Commission
received a complaint alleging violations of certain sections of the Federal Election Campaign Act
of 1971, as amended. At that time, your clients were given a copy of the complaint and informed
that a response to the complaint should be submitted within 15 days of receipt of the notification.

On December 20, 2016, the Commission received additional information from the
complainant pertaining to the allegations in the complaint. Enclosed is a copy of this additional
information. If you wish to consider this information in your response to the allegations, you are
hereby afforded an additional 15 days to do so, or we will assume any previous response is also
intended for this correspondence.

Any correspondence sent to the Commission must be addressed to one of the following
(note, if submitting via email, this Office will provide an electronic receipt by email):

Mail OR Email
Federal Election Commission CELA@fec.gov
Office of Complaints Examination
and Legal Administration
Attn: Mary Beth deBeau, Paralegal
999 E Street, NW
Washington, DC 20463
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If you have any questions, please contact Mary Beth deBeau on our toll-free telephone
number, (800) 424-9530. Our local telephone number is (202) 694-1650.

Sincerely,

S

)oALS Sortee /1

Jeff' S. Jordan

Assistant General Counsel
Complaints Examination &
Legal Administration

Enclosure
1. Complaint Supplement
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R CEOEVED
U e B o
- CAMPAIGN
_ LEGAL CENTER

reet, NW, Suite 1400 - Washington, DC 20005
tel (202) 736-2200 - fax (202) 736-2222
www.campaignlegalcenter.org CELA

L2727 1033

1411 K

December 20, 2016

Submitted via email

Federal Election Commission

Office of Complaints Examination
and Legal Administration

Attn: Mary Beth deBeau, Paralegal

999 E Street NW

Washington, DC 20463

CELA@fec.gov

RE: MUR 7180

Dear Ms. deBeau:

On November I, 2016 the Campaign Legal Center filed a complaint (MUR 7180) with
the Commission alleging that GEO Corrections Holdings, Inc. had made, and the political
committee Rebuilding America Now may have solicited and had received, contributions
from a person who has received a federal government contract, in violation of 52 U.S.C.
§ 30119(a)(1) and (2). We write today to provide additional information relevant to the

Commission’s consideration of this case.

The complaint described how GEO Corrections Holdings, Inc., a wholly-owned
subsidiary of the private prison company GEO Group, Inc., had contributed $100,000 to
Rebuilding America Now on August 19, one day after the federal Bureau of Prisons
announced it would be ending its use of private prisons. Subsequent reports indicate that
GEO Corrections Holdings, Inc. contributed an additional $125,000 to Rebuilding

America Now on November 1, 201 6.!

! Rebuilding America Now, 2016 Post-General Report at 13, FEC Form 3X (filed
December 08, 2016),
hitp:#docquery. Fec.cov/pd/740/201612089039950740/201 6 1 2089039950740, pdf.
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Other reports filed with the Commission indicate that GEO Corrections Holdings, Inc.
additionally gave $200,000 to the Senate Leadership Fund on September 27, 2016, and
previously gave $100,000 to Conservative Solutions PAC on April 17, 2015.3

Published reports also provide further information as to the nature of GEO Corrections

Holdings, Inc.’s status as a federal government contractor.

CLC’s November 1 complaint described how, according to publicly-available records,
GEO Corrections Holdings, Inc. appears to be a federal contractor as that term is defined
at 11 C.EF.R. § 115.1(a). GEO Corrections Holdings, Inc. operates the D. Ray James
Detention Facility in Folkston, Georgia, according to labor relations cases filed with the
National Labor Relations Board (NLRB).* A union certification vote at the facility,
listing GEO Corrections Holdings, Inc. as the employer, was certified on December 3,

2013.°

A brief filed by GEO Corrections Holdings, Inc. in those proceedings states that the

entity:

is a large operator of prisons and other correctional facilities. (Tr. 20:4 11). It has
contracts with several state and federal agencies, such as the Federal Bureau of
Prisons and Immigration and Customs Enforcement, Department of Homeland
Security. (Id.) The D. Ray James Detention Facility is a secure facility and is
operated pursuant to a contract with the Federal Bureau of Prisons. (Id.)°

2 Senate Leadership Fund, 2016 October Monthly at 17, FEC Form 3X (filed October 20,
2016) hitps//docquiery. Jec.eov/pd £799/201610209034 170799/201 610209034 | 70799.pdf.
Conservative Solutions PAC, 2015 Mid-Year Report at 14, FEC Form 3X (filed July 31,
2016), hitp://docquery.fec.pov/pd7272/201 5073 190005 11272/2015073 19000511272 .pdf.
See documents filed in GEO Corrections Holdings, Inc. v. Int’l Union, Security, Police,
& Fire Professionals of America (SPFPA), Case No. 12-RC-097792, available at
Ismps://www.nlrb.ppv/case/l2-RC‘-O<)77‘)2‘

ld.
6 Br. in Supp. Of GEO Corrections Holdings, Inc.’s Exceptions to the H’rg Officer’s

Report & Recommendations on Objections to Election at 1, 3, NLRB Case No. 12-RC-097792
(May 28, 2016), http:/fapps.nlrb.cov/link/document.aspx/0903 1 d438126047¢, Attached as Ex. A
{emphasis added).
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In response to press inquiries about the complaint, GEO spokesperson Pablo Paez
claimed that the union had made an “error” in identifying GEO Corrections Holdings as

the employer in the NLRB proceedings, telling the Daily Beast:

“The D. Ray James facility’s federal contract has never been with GEO
Corrections Holdings; nor have any of our contracts . . . The entity houses all of
our administrative functions and as a holding company it has no operations. GEO
Corrections Holdings employs all of our corporate employees. GEO Corrections
Holdings does not employ any of our facility employees.”7

Yet, if the union made an error in identifying GEO Corrections Holdings Inc. as the
respondent employer in NLRB proceedings, GEO had the opportunity to correct that
“mistake,” yet failed to do so. Instead, GEO acknowledged in signed documents that
GEO Corrections Holdings Inc. was the facility’s “employer” and declared that it has
“contracts with several state and federal agencies, such as the Federal Bureau of Prisons

and Immigration and Customs Enforcement.”®

Additionally, a review of public documents on the NLRB website shows that—despite
Paez’s claim that “GEO Corrections Holdings does not employ any of our facility
employees”—GEO Corrections Holdings Inc. has been listed as the “employer” in
multiple labor relations cases in federally-contracted facilities,” including a union
certification vote'? at the Tacoma, Washington “Northwest Detention Center,” an
immigration detention facility operated by GEO under contract with U.S. Immigration

and Customs Enforcement. "

! Betsy Woodruff, Did Private Prison Operator Illegally Boost Trump?, DAILY BEAST
(Dec. 14, 2016), hitp:/www thedailybeast.com/articles/2016/12/14/did-private-prison-contracior-
illegally-boost-trump. him].

See supra note 6 and Ex. A,
s See NLRB case page, GEO Corrections Holdings, Inc. v. SPFPA Local 126, Case No.
12-CA-118124, hups://www.nlrb.govicase/12-CA-118124; GEO Corrections Holdings, Inc.,
Case No. 12-CA-115020, hups://www.nlrb.sov/case/12-CA-115020,
10 See NLRB case page, GEQ Corrections Holdings, Inc. v. SPFPA Local 445, Case No.
19-RC-099484, hitps://www.nlrb.govicase/19-RC-099484.
& See GEO Group website (archived), “Northwest Detention Center,” hitps://web-
betaarchive.org/web/20 160208 164922/t www.geogroup.com/maps/locationdetails/32; see
also Miriam Jordan, Immigrant Detention System Could Be in Line for an Overhaul, WALL ST.
JOURN. (Sept. 27, 2016), (noting “I1CE signed a new contract last year with GEO Group to operate

3
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Paez also told the Daily Beast:

“although GEO Corrections Holdings Inc., the company that made the donation,
is a wholly-owned subsidiary of the GEO Group, it is a non-contracting legal
entity and has no contracts with any governmental agency.” 12

However, available records indicate that GEO Corrections Holdings, Inc. is indeed a

contracting legal entity that holds contracts with multiple government agencies.

In addition to the NLRB cases described above, the Florida Department of Financial

Services website (https:/facts.fldfs.com/Search/ContractSearch.aspx) lists GEO

Corrections Holdings, Inc. as the “Vendor” for at least six contracts with the State of

Florida valued at tens of millions of dollars.

Additionally, a class action employment lawsuit filed in California in 2014 described
GEO Corrections Holdings, Inc. as an “operator of detention and community re-entry
facilities in California.”"® In its answer to that complaint, GEO Corrections Holdings, Inc,
did not contest this description of its operations, but instead claimed that it did not

employ the plaintiff nor any other member of the class. 14

What’s more, even if GEO Corrections Holdings, Inc. is the administrative arm of an
entity that holds federal contracts (since according to Paez it “houses all of our
administrative functions™), it is still a federal contractor for purposes of FECA. If GEO

Corrections Holdings, Inc. is executing the administrative functions of a federal contract,

the Northwest Detention Center in Washington for another decade, renewable each year™)
htto://www. wsi.com/articles/immigrant-detention-system-could-be-in-line-lor-un-overhaul-
1475004244.

2 Woodruff, supra note 7.

1 See Exhibit B, Decl. of Michelle Rapoport in Supp. Of Def.’s Notice of Removal, Vicior
Lopez v. GEQO Group, Inc. et al, No. 2:14-cv-14-06639 at 4-5, C.D. Cal. (attaching Class Action
Complaint for Violations of the California Labor Code and Wage Orders, and California Business
and Professions Code§§ 17200, et seq. in the Superior Court of California in and for the County
of Los Angeles (Case No. BC 552481)) (emphasis added).

M See id. at 29 (attaching Def.’s Answer to the Compl.)(emphasis added); see also id. at 40-
41 (attaching Def.’s Notice of Errata, which declines to correct plaintiff’s description of GEO
Corrections Holdings, Inc. as an “operator of detention and cornmunity re-entry facilities™).

4
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using funds appropriated by Congress, it is involved in the rendition of personal services

to the federal government, and is thus a contractor under 11 CFR 115.1¢a)(1)(i).

Finally, even if GEO Corrections Holdings Inc. were to offer evidence that it does not
itself hold federal contracts, and is not rendering personal services pursuant to a federal

contract, its contribution is nonetheless prohibited under the federal contractor ban.

This case is distinguishable from MUR 6726, where the Commission held that a
contribution from the parent company Chevron was not rendered impermissible based on
its subsidiary Chevron U.S.A. holding a federal contract. MUR 6726, Factual and Legal
Analysis (Mar. 11, 2014). In that case, the Commission found that the parent company
was legally distinct from its subsidiary given that it was registered in a different state and
that its directors and officers did not overlap, and since the parent company contributor

earned only a small percentage of its revenue from federal contracts. /d. at 6-7.

Here, in contrast, the subsidiary and parent are nearly indistinguishable. Both are
incorporated at the same address, in the same state,'® and with significant overlap
between officers and directors.'® The contribution here is coming from a subsidiary,
rather than the parent company, and the parent company derives nearly half of its revenue
from government contracts.'” Indeed, GEO Group Inc. tells investors that “we are

dependent on government appropriations.”’® Because GEO’s business model depends on

t Both GEO Corrections Holdings, Inc. and GEO Group, Inc. are incorporated at the
address 621 N.W. 53rd St., Suite 700, Boca Raton, FL 33487, See Florida Department of State
Division of Corporations, “Search by Entity Name,”
hup/fsearch.sunbiz.org/Inquiry/CorparationSearch/ByName (“GEO Corrections Holdings, Inc.”
and “The GEO Group, Inc.”).
16 Nine of GEO Correction Holdings, Inc.’s eleven directors and officers are shared with
GEO Group, Inc. Id. George Zoley is the CEO of both GEO Corrections Holdings, Inc. and GEOQ
Group, Inc. /d.
1 The GEO Group, Inc., 2015 Annual Repott at 79, (Feb. 25, 2016),
hips:/Awww.snl.convinteractive/lookandfeel/4 144 107720 15Annual Report.pd!. The 2015 Annual
Report also indicates that GEO Group, Inc. and GEO Corrections Holdings, Inc. are both shared
borrowers in a credit agreement consisting of a $296.3 million loan and a $700 million revolving
credit facility. Id. at 19.

The GEO Group, Inc. Annual Report (Form 10-K), at 35, (Feb. 25, 2016),
htips:www see. pov/Archives/edgar/data/923796/0001193 125 16478864/d43877d 10k .him.

5
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government contracts, GEO Corrections Holdings, Inc.’s revenue presumably is derived

in large part from federal contracts.

As noted in the original complaint, “By contributing to a super PAC closely associated
with Donald J. Trump—the only presidential nominee to endorse private prisons—GEQ
Corrections Holdings, Inc. presumably sought to influence the federal government
contracting process and to ensure that under the next administration the federal

government would continue to offer it contracts.” (Compl. 422.)

Now that Trump has won the election, the President-elect is in the process of setting
policy on contracting with private prisons like those operated by GEO—including
whether to maintain the outgoing Obama administration’s plans to phase-out private

prison contracts.

It is critical that the Commission expedite the resolution of this matter in order to protect
the integrity of the contracting process and the purposes behind the 75-year-old

contractor contribution ban.

As the en banc D.C. District Court noted in Wagrner v. FEC when it unanimously upheld
the federal contractor contribution ban in 2015, “[t]he Executive Branch is . . . an obvious
site of potential corruption in the contracting process, since its agencies are the ones that
ultimately award contracts.” 793 F.3d 1, 15-16 (D.C.Cir. 2015) (en banc) cert. denied sub
n;)m. Miller v. Fed, Election Comm'n, 136 S. Ct. 895 (2016).

Please do not hesitate to contact us if we can provide any additional information.
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Respectfully submitted,

[

Campaign Legal Center, by
Lawrence M., Noble
1411 K Street, NW, Suite 1400
Washington, DC 20005
(202) 736-2200

satherine Hinckley Kelley
1411 K Street, NW, Suite 14(0
Washington, DC 20005

(202) 736-2200

Lawrence M. Noble

Brendan M. Fischer

The Campaign Legal Center
1411 K Street, NW, Suite 1400
Washington, DC 20005

Counsel to the Campaign Legal Center
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EXHIBIT A
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UNITED STATES OF AMERICA
NATIONAL LABOR RELATIONS BOARD
REGION 12

GEO Corrections Holdings, Inc.,
Employer,
v, CASE 12-RC-097792

International Union, Security, Police and
Fire Professionals of America (SPFPA),

Petitioner,

BRIEF IN SUPPORT OF GEO CORRECTIONS HOLDINGS, INC.’S
EXCEPTIONS TO THE HEARING OFFICER’S REPORT AND
RECOMMENDATIONS ON OBJECTIONS TO ELECTION

Pursuant to Section 102.69 of the Rules and Regulations of the National Labor Relations
Board, Employer GEO Corrections Holdings, Inc. (“GEQO” or “Company”) respectfully files this
Brief in support of its Exceptions to the Hearing Officer’s Report and Recommendations on
Objections to Election (“Report™) issued in the above-captioned matter,

L. STATEMENT OF THE CASE

This matter arises out of a representation election conducted on March 20, 2013 by
Region 12 of the National Labor Relations Board (“the Board™) among employees of GEO at its
D. Ray James Detention Facility in Georgia to determine whether the International Union,
Security, Police and Fire Professionals of America (“SPFPA” or “Union”) would become the
employees’ bargaining representative. Prior to the election, Regional Director Margaret J. Diaz
approved a Stipulated Election Agreement (“Agreement”) between GEO and the SPFPA which
set forth the details of the election, including identifying the following job classifications that

were eligible to vote:



MUR718000558

Included: All full time and regular part time corrections officers, food service
officers and transportation officers employed by the Employer at its facilities
located at 3262 Highway 252, Folkston, Georgia.

Excluded: All other employees, office clerical employees, professional
employees and supervisors as defined in the act.

(Stipulated Election Agreement, Board’s Ex. 1(i)).

On March 27, 2013, GEO timely filed Objections to the Conduct of the Election and
Conduct Affecting the Election. GEO’s objections are as follows:

Objection 1: SPFPA, by its agents, representatives, and/or supporters, interfered
with the fair operation of the election process and destroyed the necessary
laboratory conditions by coercing and intimidating employees during the critical
period before the election, which interfered with the employees’ ability to
exercise their free and uncoerced choice in the election.

Objection 2: During the election, and during the critical period before the
election, SPFPA, by its agents, representatives, and/or supporters interfered with
the fair operation of the election process and destroyed the necessary laboratory
conditions by advising employees and GEQ’s designated observer that certain
employees who were included in the unit pursuant the Stipulated Election
Agreement were not eligible to vote in the election.

Objection 3: During the clection, one of SPFPA’s designated observers
interfered with the fair operation of the election process and destroyed the
necessary laboratory conditions by improperly monitoring employee voting and
discriminatorily challenging only those votes SPFPA perceived as “no” votes.

Objection 4: During the election, one of SPFPA’s designated observers abused
the NLRB processes and intimidated employees by challenging all perceived “no”
votes, so that employees who did not support SPFPA would be required to include
their names on votes, thereby losing their right to a secret ballot election, which
such conduct interfered with the employees’ ability to exercise their free and
uncoerced choice in the election and interfered with the conduct of the election.

Objection S: By the foregoing and other unlawful misconduct, SPFPA and its
agents, representatives and/or supporters destroyed the necessary laboratory
conditions and interfered with the holding of a free and fair election among the
employees on March 20, 2013, and such conduct substantially and materially
affected the outcome of the election.
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On April 10, 2013, the Regional Director issued its Report on Objections and Order Directing a
Hearing. A hearing was held in Jacksonville, Florida on April 24-27 before Hearing Officer
Gregory Powell from Region 11. The Hearing Officer’s Report, issued on May 14, 2013,
recommended that all of the Employer‘s objections be overruled. GEO files these Exceptions to
the Hearing Officer’s finding that the Petitioner did not engage in objectionable conduct
requiring the overturning of the election results and rerun of the election.

IL BRIEF STATEMENT OF THE FACTS

A, Background

GEOQ is a large operator of prisons and other correctional facilities. (Tr. 20:4-11)." It has
contracts with several state and federal agencies, such as the Federal Bureau of Prisons and
Immigration and Customs Enforcement, Department of Homeland Security. (Id.) The D. Ray
James Detention Facility is a secure facility and is operated pursuant to a contract with the
Federal Bureau of Prisons. (Id.) The D. Ray James Facility houses approximately 2,800
inmates, (Tr. 21:1-2),

B. The Stipulated Unit

On February 15, 2013, more than one month prior to the election, GEO and the Union
entered into a Stipulated Election Agreement which provided that three classifications of GEO
employees would be permitted to vote in the election: corrections officers, food service officers,
and transportation officers. (See Board Ex. 1(i)). Corrections officers at the D. Ray James
Detention Facility are charged with maintaining the general security of the facility, (Tr, 19:13-
16). These officers are posted at various stations throughout the facility, including inmate

dormitories, the entry point, the outside grounds, the drug testing and investigation unit, and the

",

! Citations to the Report are denoted as “Report p.___”; Transcript citations are denoted as “Tr.__ "
Board Exhibits are denoted as “Board Ex. ____” and Employer Exhibits are denoted as “Co. Ex. __”,

3
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armory, among other locations, (Tr, 20:14-16; 21:8-13; 149:20-24; 152:4-6; 193:16-20; 200:20-
24), The officers perform varying duties, such as monitoring prisoners during recreational time
and supervising prisoners on work duty, including but not limited to inmate grounds keeping.
(Tr. 152:4-6, 14-16; 200:20-24). Rotation of duty post varies as some posts are rotated weekly
and others only every few months. (Tr. 174-24). Despite varying job duties for each post, all of
the employees are classified as corrections officers. (Tr. 152:14-16; 193:16-20). Accordingly,
all the corrections officers were covered by the Stipulated Election Agreement and were ¢ligible
to vote in the election.

The two remaining employee job classifications in the Stipulated Election Agreement
were the food service officers and the transportation officers. The food service officer job duties
include supervising inmates who are assigned to cafeteria duty and monitoring inmates during
meal periods. (Tr, 19:17-18). The transportation officers, who are armed at all times, are
charged with monitoring employees while moving them on and off the secure facility. (Tr.
19:18-20; 21:19-21).

C. The Union's Objectionable Conduct

In the days and weeks prior to the election, Officer Pamela Paolantonio and several
Union supporters harassed and coerced GEO émployees to vote in favor of SPFPA in the
election. For example, in the days prior to the election, Officer Cynthia Moody was cornered by
Officers Linda Dowling and Paolantonio in the control room on two occasions and prohibited
from gaining access to the facility until she talked to them about the Union. (Tr. 326:15 -
327:18; 327: 22 — 328:25). Officer Lisa Kirkland was harassed and intimidated by Union
supporters Officers Paolantonio, Kimberly Harmon, Amanda Newman and Elizabeth Peeples
both on Facebook and while on her post to vote in favor of the Union. (Tr. 100:8 — 101:7,

104:10-16; 103:18-23). Officer Laurie Zawadowicz was harassed and intimidated by Union
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supporters in person, at work and over the Internet, and, as a result of the Union’s conduct did
not vote in the election. (Tr, 377:18-24),

It is undisputed that in the weeks prior to the election, several Union supporters,
including Officers Paolantonio, Newman, and Holcomb, told the food service officers they were
not eligible to vote, despite the fact that the Stipulated Election Agreement clearly stated that
these employees were included in the Stipulated Unit. (Tr, 51:18-23; 276:12-22), Union election
observer Officer Paolantonio also told GEO’s election observer, Aaron Jolly, in the days prior to
the election, that food service officers were not permitted to vote in the election. (Tr. 28:19 —
29:5). When Mr. Jolly disagreed, Ms, Paolantonio responded that Mr. Jolly was incorrect, (1d.)

On the day of the election, Officer Paolantonio challenged all but two of the food service
officers votes and defended her actions by stating she had her “marching orders.” (Tr. 32:4-16),
Although the plan to discourage food service officers from voting in the election was carried out
by Ms. Paolantonio, and several other Union supporters within the facility, it was endorsed by
the Local SPFPA President. Indeed, SPFPA Local President Daniel Lloyd admitted to GEO
employee Sandra Goodwin that although the Union knew the food service officers were covered
by the Stipulated Election Agreement, the Union challenged the food service officers because it
was unsure of how they would vote in the election. (Co. Ex. 2).

D. Election Results

The election took place on March 20. The initial results of the election were 114 votes in
favor of the Union, 85 votes against the Union, 31 votes challenged, and 31 employees did not
vote. (Tr.22:9-15). Of the challenges, 30 were entered by the Union and one was entered by the
Board Agent. The Union and GEQ were able to resolve some of the challenges resulting in the
final tally being 117 votes in favor of the Union, 102 votes against the Union, 11 votes remaining

challenged, and 31 employees did not vote. (Tr. 22:9-15). GEO filed these objections as a result
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of the Union supporters’ conduct on the day of and immediately prior to the election.

III.  ARGUMENT

The above facts prove a pattern of deceptive and manipulative conduct proliferated by
Union agents and third-party SPFPA supporters who unlawfully influenced the outcome of the
election. These employees actively spread false rumors about voting eligibility and harassed and
intimidated employees to support the Union, thereby interfering with the election process in an
effort to ensure a higher turnout of pro-Union employees.

In spite of irrefutable record evidence demonstrating numerous instances of Union
misconduct during the critical period which affected the results of the election, the Hearing
Officer overruled each of GEO’s Objections. Upon close examination, it is evident that the
Report is fraught with erroncous conclusions. The Hearing Officer misapplied controlling law
concerning agency status and the standard for third-party conduct, and failed to give due
consideration to testimony he credited from Company witnesses. In light of these faulty
conclusions, the Board must reverse the Hearing Officer’s findings, set aside the election results,

and order a new election.

A. The Hearing Officer Erroncously Concluded that Officer Pamela
Paolantonio’s Conduct did _not Reasonably Tend fo Interfere with
Employees’ Free and Uncoerced Choice in the Election,

1. The Hearing Officer Erroneously Concluded that Officer Pamela
Paolantonio was not a Union Agent.

GEO excepts to the Hearing Officer’s conclusion that Union Election Observer Pamela
Paolantonio was not a Union agent. (Report p. 5). The Hearing Officer’s contention that Ms.
Paolantonio could not be a SPFPA agent because she was not employed by the Union and did
not admit to being directed by the Union simply ignores the legal standards for determining

whether an individual is an agent of the Union. (Id.)
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In deciding whether an individual is an agent of the Union, the Board applies common

law agency principles. Dr, Rico Perez Products, 353 NLRB 452, 463 (2008). Courts have

concluded that under the National Labor Relations Act (the “Act™), agency principles must be
expansively construed, particularly when questions of union responsibility are presented. Pratt

Towers, Inc., 338 NLRB No. 8, slip op. at 12 (2002), The question of whether the specific acts

performed were actually authorized or subsequently ratified by the Union is not controlling;
rather, the final inquiry is always whether the amount of association between the Union and the
employee organizers is significant enough to justify charging the Union with the conduct. See

International Brotherhood of Electrical Workers, 343 NLRB 1486, 1498 (2004). If there is

apparent authority or a reasonable basis for the belief that the union authorized the alleged agent
to perform the acts in question, then agency principles impute liability to the union. Bloomfield

Health Care Center, 352 NLRB 252, 256 (2008). When the individuals committing misconduct

are union agents, the Board will set aside the election results when the conduct “reasonably
tend[ed] to interfere with the employees’ free and uncoerced choice in the election.” Id.
Notably, during the three-day hearing, the Union did not refute GEO’s evidence that
Officer Paolantonio was instrumental in discouraging food service officers from voting,
recruiting employees to sign Union authorization cards and attend union events, challenging
employees covered both by the Stipulated Election Agreement and the Excelsior List, and asking
GEO employees how they planned to vote. (Tr. 32:4-16; 102:12-21; 103:12-17; 312:21-25;
363:18-24; 423:15 — 424:4), 103:11-15; Tr. 423:11-23). Such actions gave GEO employees
reasonable basis to believe Ms, Paolantonio acted as an agent of the Union. See Beaird-Poulan

Division, Emerson Electric Co,, 247 NLRB 13635, 1380-01 (1980) (“Alone among the union

adherents, Williams enjoyed a position in which employees looked to him as a spokesman for the
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Union when he purported to speak on its behalf Williams helped to initiate the campaign . . . he
was looked upon by the employees as a person who spoke with inside information and some

degree of authority. Therefore, Williams can fairly be considered as a Union agent in making

such statements.”). See Cornell Forge Company and International Brotherhood of Boilermakers,
339 NLRB 733, **5 (2003) (in-plant organizers may be agents of the union when they serve as
the primary conduits for communication between the union and other employees or are
substantially involved in the election campaign). Furthermore, the Union confirmed that Ms,
Paolantonio was an agent of the Union when the Local President condoned Ms. Paolantonio’s
actions and told Officer Goodwin the SPFPA challenged the food service officers because the

Union did not know how they would vote. See Kitchen Fresh, Inc. v. NLRB, 716 F.2d 351, 355

(6th Cir. 1983) (an individual can be held to be a union agent if the union instigated, authorized,
solicited, ratified, condoned, or adopted the individual's actions or statements or clothed the

individual with apparent authority to act on behalf of the union); see also NLRB v. L&J Equip.

Co. Inc., 745 F.2d 224, 233 (3rd Cir. 1984) (agency relationship exists between an employee and
a union if “the union cloaked the employee with sufficient authority to create a perception among
the rank-and-file that the employee acts on behalf of the union” and did not repudiate the
employee’s statements or actions).

The Hearing Officer’s Report all but ignored testimony from GEO’s witnesses that
demonstrated Officer Paolantonio acted with apparent authority to represent the Union.
However, the subjective view among employees about whether an employee is a representative

of a union is relevant to the analysis. Battle Creek Health Sys., 341 NLRB No. 882, 894 (2004).

Here, the evidence supports a finding that GEO employees reasonably believed Ms. Paolantonio

was an agent for the Union. For example, Officer Jolly testified that when Officer Paolantonio
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challenged all but two of the food service officers’ votes, she defended her actions to by stating
she had her “marching orders,” which he understood to mean the Union told her who to
challenge. (Tr. 32:4-16)., Ms. Paolantonio similarly told Officer Paul Degener that she
challenged his vote because she had her “marching orders,” which he understood to mean the
Union told her who to challenge. (Tr. 312:21-25). She also told Brandi Manning she was “just
doing my job” by challenging Ms. Manning’s vote, which Ms, Manning understood to mean the
Union told Ms. Paolantonio who to challenge. (Tr, 363:18-24). In addition, Darryl Mendyk
testified that he believed Ms, Paolantonio received her objections list from the Union, (Tr, 199:3-
13). Christina Davis testified that the “Union Director,” meaning Ms. Paolantonio, told her prior
to the election that the food service officers’ votes would be challenged. (Tr. 236:1-7). Finally,
Laurie Zawadowicz testified Ms. Paolantonio repeatedly questioned her as to why she did not
attend Union meetings. (Tr. 371:14-25).

In sum, the Hearing Officer erroneously held that Ms. Paolantonio was not a Union
agent. The clear preponderance of the relevant evidence demonstrates that Paolantonio was an
authorized agent acting on behalf of the Union, and that employees reasonably understood her to

be the same.

2, The Hearing Officer Improperly Analyzed the Conduct of Ms,
Paolantonio under the “Third-Party” Conduct Standard.

The Hearing Officer’s conclusion that Ms, Paolantonio was a third-party rather than a
Union agent taints his analysis of her conduct. Where misconduct is attributable to third parties
the Board will overturn an election only if the misconduct is “so aggravated as to create a general

atmosphere of fear and reprisal rendering a free election impossible.” Westwood Horizons Hotel,

270 NLRB 802, 803 (1984). Certainly this standard sets the bar much higher for parties seeking

to overturn election results, as compared to the agency standard outlined above, This standard is



MUR718000566

more restrictive, and fundamentally different than the agency standard, which again requires only
that the comments and actions by the Union agents “reasonably tend[ed] to interfere with the

employees’ free and uncoerced choice in the election.” Bloomfield Health Care Center, 352

NLRB at 256.

3. Ms, Paolantonio’s Conduct Interfered with the Employees’ Free and
Uncoerced Choice in the Election.

The Board takes a hardline approach toward improper behavior by an agent of a party to

the election, Orleans Mfg. Co., 120 NLRB 630, 633 (1958). “A free and fair choice is

impossible if the atmosphere surrounding the election is poisoned by coercive conduct which
induces employees to base their vote not upon conviction, but ‘upon fear or ... any other

improperly induced consideration.”” NLRB v. L&J Equip. Co., Inc., 745 F.2d 224, 236 (5th Cir.

1984). The Board has long recognized that coercive or intimidating conduct that destroys
laboratory conditions, and interferes with employees’ free and uncoerced choice in the election,

warrants overturning an election. Sewell Mfg. Co., 1962 NLRB Lexis 147, *11 (1962); Baja’s

Place, Inc., 268 NLRB 868 (1984).

Here, Officer Paolantonio sought to prevent the food service officers from voting in the
election by intentionally telling them, up through the actual date of the election, that they were
not eligible to vote. (Tr. 351:21-352:5). Officer Paolantonio likewise intimidated her coworkers
in an effort to coerce them to vote for the Union. To that end, in the days prior to the election,
Ms. Paolantonio cornered Officer Moody in the control room of the facility on two occasions and
prohibited her from gaining access to the facility until Ms. Moody agreed to discuss the Union.
(Tr. 326:15 — 327:18; 327: 22 — 328:25). During these meetings, Officer Paolantonio quoted
scripture to Ms. Moody in an effort to intimidate her and told Ms. Moody she would be left

behind and not protected if she failed to support the Union. (Tr. 328:16-25). The harassment

10
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made Ms. Moody concerned for her safety while at work. (Tr. 330:18-23), Ms, Paolantonio also
made sexually explicit and inappropriate comments to Officer Wessinger to intimidate her to
vote for the Union, stating “you need to get off of your knees and get your own opinion. You
need to vote yes,” (Tr. 135:6-21). Finally, Ms. Paolantonio harassed and intimidated several
other employees, including Officer Lisa Kirkland, to vote for the Union. (Tr. 102:12-21; 103:5-
15, 104:10-21).

The Hearing Officer also wrongly concluded that Ms, Paolantonio’s challenges of 17
food service officers and 5 corrections officers were reasonable and for cause. (Report p. 6, 7,
11, 13, 14, 16). In reaching this determination, the Hearing Officer indicated that Ms.
Paolantonio challenged the corrections officers working in grounds services “because she did not
believe these two men were corrections officers,” challenged the corrections officer working in
the armory “because he basically repaired locks and assisted food service officers in the chow
hall facility,” and challenged food service officers because they wore different colored uniforms
than Paolantonio did. (Report at 16). Importantly, Ms. Paolantonio never testified at the hearing
and her reasoning for challenging the employees is nowhere on the record. Accordingly, the
Hearing Officer’s conclusions are based purely on his own speculation and conjecture regarding
Ms. Paolantonio’s motives.

Ms. Paolantonio’s aforementioned conduct interfered with these employees’ free and
uncoerced choice in the election and, because Ms, Paolantonio is an agent of the Union,
warranted overturning the election. Because the Hearing Officer analyzed the conduct of Ms,
Paolantonio under the incorrect — and more severe — third-party actor legal standard, his analysis

and conclusions must be set aside,

11
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B. The Hearing Officer Erroneously Concluded that the Conduct of Third-
Party Union Supporters did not Create a General Atmosphere of Fear and
Reprisal Rendering a Free Election Impossible,

GEO excepts to the Hearing Officer’s finding that the conduct of third-party Union
supporters Harmon, Smith, Peeples, Newman and Huggins did not create an atmosphere of fear
and reprisal among GEO’s employees. (Report at 12), The Hearing Officer concluded that there
was no basis to set aside the election because the employees made no threats of bodily harm.
(Report at 10). However, there is no such requirement that a third-party threaten physical bodily
harm to employees or their families to set aside an election. Indeed, the Board has reversed

elections for third-party conduct short of threatening physical harm. See Smithers Tire & Auto,

Testing, 308 NLRB 72, 73 (1992)(sustaining an Employer’s objections and ordering a new
election after pro-union employees threatened to flatten the tires of employee’s automobile),
“Realistically speaking, and in order to near if not arrive at the highly desired laboratory
conditions for an election, this is the most workable approach. Parties to an election and their
well wishers are thus put on notice that prohibited conduct engaged in by anyone may forfeit an
election. This then will serve to put a premium on proper deportment by all parties.” Teamsters

Local 980 (Landis Morgan), 177 NLRB 579, 584 (1969). Conduct which violates the Act is, a

Sortiori, conduct which interferes with an election unless it is so de minimis that it is virtually
impossible to conclude that the violation could have affected the results of the election,

Alrstream, Inc., 304 NLRB 151, 152 (1991); Dal-Tex Optical Co., 137 NLRB 1782, 1786

(1962). Therefore, prohibited conduct, including improper deportment, engaged in by anyone
may forfeit an election. Landis Morgan, 177 NLRB at 584,

GEO further excepts to the Hearing Officer’s findings that only one employee testified
that altercations with the Union were heated. (Report at 9). During the hearing, multiple GEO

employees, including Officers Wessinger, Grayson, Kirkland, Moody and Zawadowicz, testified

12
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that they were harassed and intimidated to vote for the Union by Officers Paolantonio, Smith,
Newman, Huggins, and Peeples. Surprisingly, the Hearing Officer’s Report did not address the
testimony of any of these witnesses. (Report at 9). The flaw is critical to the Hearing Officer’s
Report. Officers Kirkland, Moody and Wessinger each testified that the actions of the Union
supporters caused them to fear for their safety and protection from inmates at work. (Tr, 370:16
- 371:6; 372:23 — 373:15; 375:10-17; 375:23 - 376:3; 104:17-25; 330:2-23). Officers Kirkland
and Grayson both testified that they were bullied and harassed by the Union supporters on
Facebook and at work. (Tr. 57:17 — 76:11; 104:10-21). Officers Moody, Grayson, Kirkland,
Wessinger and Shawn Woods each testified that Union supporters confronted them regarding the
votes and subsequently belittled them, called them names, or threatened them with isolation. (Tr.,
54:14 — 55:11; 75:17 — 76:11; 135:8 — 136:9; 222;2-23), In addition, the Union supporters
vandalized the property of Officer Berke, a known opponent of the Union. (Tr. 120:2-10;
124:13-25).

Moreover, contrary to the Hearing Officer’s findings, rumors of these acts of intimidation
and vandalism were widely disseminated at the facility, and several employees testified that they
were aware of the constant harassment of employees. (Tr. 105:6-25; 309:10-21; 320:1-9; 346:22
—347:14). Officers Gordon and Moody testified that they were concerned that in the event of an
emergency at the facility, Union supporters would refuse to assist those employees who did not
vote for the Union. (Tr. 104:11-23; 347:3-8). The Union supporters’ conduct had a significant
effect on the election and caused Officers Zawadowicz and Porschia Fluker not to vote in the
election. (Tr. 80:23 — 81:4; 377:6-24). If these two Officers did not vote due to the Union’s
conduct, the Region cannot say with certainty that the other 31 Officers who did not vote ~ a

number which could have affected the outcome of the election — did not do so because of the

13
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Union’s harassment and intimidation.

C. The Hearing Officer Erroncously Concluded that the Union’s Attempts to
Prohibit Food Service Officers from Voting did not Disturb the Laboratory

Conditions of the Election.

GEO excepts to the Hearing Officer’s conclusion that the attempts of the Union and its
third-party supporters to inhibit food service officers and several corrections officers from voting
in the election did not disturb the election results. (Report at 6, 7, 11, 15). At the hearing, the
Union did not deny that it intentionally told food service officers they were ineligible to vote, nor
did it present any witnesses to ’refute or explain the admission from SPFPA Local President
Daniel Lloyd, that SPFPA only challenged the food service officers because it was unsure of
how those Officers planned to vote. The Union did not deny that it challenged only the ballots of
perceived no voters in an effort to intimidate those other non-Union supporters from voting in
the election. Incredibly, despite these tacit admissions of a Union-endorsed plan to
disenfranchise voters, the Hearing Officer concluded that these actions did not affect the course
of the election, and therefore did not merit setting the election results aside. (Report p. 12, 16).

In support of his conclusion, the Hearing Officer first determined that food service
officers could not have been inhibited from voting based on the Union’s actions for two reasons:
(D du;ring the time period prior to the election “there was an issue as to which job classifications
would be included in the bargaining unit;” and (2) the Company held meetings and sent letters to
the bargaining unit members disabusing them of the Union’s misinformation. (Report ét 6, 7).
The first reason is factually inaccurate. The parties entered into the Stipulated Election
Agreement on February 15, more than one month prior to the election. The Agreement clearly
stated that the umit included ‘‘corrections officers, food service officers, and transportation
officers.” (Board Ex, 1(i)). Thus there was no dispute regarding the bargaining unit during the

critical period prior to the election, other than the one falsely created by the Union. As to the

14
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second reason, although it is true that the Company communicated to food service officers that
they were permitted to vote, it does not follow that the Union's conduct could not have
compromised the results of the election, Indeed, despite the fact that the Company made several
efforts to clarify voter eligibility, the Union repeatedly undermined those efforts. After Officer
Gordon received clarification from a supervisor that he could vote in the election, Ms.
Paolantonio repeated to him that food service officers would not be allowed to vote, and, if he
voted, she would challenge his ballot and it would be rejected. (Tr. 349:18 — 350:8). On a
separate occasion three days prior to the election, Officer Huggins told Officer Grayson that she
was not allowed to vote in the election and if she voted, the Union would challenge her vote so
she would not be counted., (Tr. 58:13 —54:22). Union supporters continued to tell Food Services
Officers they were ineligible to vote up to and on the date of the election. (Tr. 351:21 - 352:5).
Thus, it is quite probable that the remaining food service officers who did not vote in election did
so because they were uncertain of their eligibility and concemed their votes would be
challenged.

The Hearing Officer also erred when he determined that Union’s confessed conduct could
not have affected the outcome of the election because the Union followed all of the proper
procedures for challenging ballots. (Report p. 16). This conclusion overlooks that the Union,
through its Local President, admitted to strategically challenging all perceived “no” votes. (See
Co. Ex. 2). Although the Board’s procedures may permit parties to challenge votes, it certainly
cannot condone challenging employees in bad faith to sway an election or disenfranchise voters.
That is precisely what the Union did here, The Union’s strategy to disenfranchise voters was
successful as evidenced by Officer Zawadowicz’s testimony that she did not vote in the election

because of this conduct. (Tr. 377:6-24).
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Importantly, the Board has made clear that the success or failure of the Union’s conduct
does not determine whether there has been improper interference with employees’ Section 7

rights, Garment Workers, ILGWU (Georpetown Dress Corp.), 214 NLRB 706 (1974). Rather,

the misconduct is measured by whether it might interfere with, restrain or coerce employees in

the exercise of the rights guaranteed them in the Act. Id., see also Steelworkers, Local Union

550, 223 NLRB 854, 855 (1976). Because the Union’s conduct might have interfered with or
restrained the food service officers’ Section 7 rights, the election must be set aside,

IV.  CONCLUSION

For all the foregoing reasons, GEO Corrections Holdings, Inc. respectfully requests that
the Region decline to adopt the Hearing Officer’s Report and Recommendations, that it sustain

the Employer’s Objections, and that it order a second election.
Respectfully submitted,

LITTLER MENDELSON, P.C.

By: 7)’7 (S/MVWI‘\/O’H?/. yol

Jasgﬁ M. Branc1forte [
Jennifer Thomas

Littler Mendelson, P.C.

1150 17th Street, NW, Suite 900
Washington, DC 20036

(202) 842-3400 phone

(202) 842-0011 fax
Jbranciforte@littler.com
Jwthomas@littler.com

Counsel for Employer
GEO Corrections Holdings, Inc.

Date: May 28, 2013
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Elizabeth Staggs Wilson, Bar No, 183160 L ClERi U, i P
Michelle Rapoport, Bar No. 247459 LR T gRuT
LITTLER MENDELSON, P.C.
633 West 5th Street ’ AUG 2 2 2014
63rd Floor
e
[

Los Angeles, CA 90071 ! CENTRAL DISTRICT GF CALIFORNIA

Teleﬁhone: 213.443,4300 LA DEPUTY
Fax No.: 213.443.4299

Attorneys for Defendants

THE GEO GROUP, INC. D/B/A GEO
CALIFORNIA, INC.. GEO
CORRECTIONS HOLDINGS, INC., AND
&1}8 CORRECTIONS AND DETENTION,

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

Mttt ot |CYER- 6679 PSWL-

similarly situated individuals, DECLAR MICHELLE
o RAPOPORT IN SUPPORT OF
Plaintiff, DEFENDANTS’ NOTICE OF
- REMOVAL

V.

THE GEO GROUP, INC, D/B/A
GEO CALIFORNIA, INC.; GEO
CORRECTIONS HOLDINGS,
INC.; GEQO CORRECTIONS AND
DETENTION, LLC; and DOES 1-
50, inclusive,

COMPLAINT FILED: July 22, 2014

Defendants.

I, Michelle Rapoport, declare as follows:

1. I am an attorney at law duly licensed to practice in the State of
California. I am an Associate with the law firm of Littler Mendelson, P.C., counsel of
record for defendants The GEO Group, Inc., d/b/a GEO California, Inc,, GEO
Corrections Holdings, Inc., and GEO Corrections and Detention, LL.C (“Defendants”)
in this action, and make this declaration in support of Defendants’ Notice of Removal.
All of the information set forth herein is based on my personal knowledge and, if

called as a witness, I could competently testify thereto.

DECLARATION OF MICHELLE RAPOPORT ISO DEFENDANTS’ NOTICE QF REMOVAL
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2. On July 22, 2014, Plaintiff filed an unverified Class Action Complaint
for Violations of the California Labor Code and Wage Orders, and California
Business and Professions Code §§ 17200, ef seq. in the Superior Court of California in
and for the County of Los Angeles (Case No, BC 552481). Attached hereto as Exhibit
A is a true and correct copy of Plaintiff’s Summons and Complaint in this matter.

3. On July 24, 2014, Plaintiff filed the Proof of Service of Summons in the
Superior Court of California in and for the County of Los Angeles.

4. Defendants filed their Answer to the Complaint in the Superior Court of
the State of California in and for the County of Los Angeles on August 21,2014, a
true and correct copy of which is attached hereto as Exhijbit B.

5. Defendants filed a Notice of Errata to Defendants’ Answer to the
Complaint in the Superior Court of the State of California in and for the County of
Los Angeles on August 22, 2014, a true and correct copy of which is attached hereto
as Bxhibit C.

6. On August 22, 2014, Defendants will file with the Clerk for the Superior
Court for the State of California in and for the County of Los Angeles a Notice to
State Court of Removal to Federal Court in this action, together with a copy of
Defendants’ Notice to Federal Court of Removal. A true and correct copy of the
Notice to State Court of Removal to Federal Court is attached hereto as Exhibit D.

7. This declaration sets forth all the process, pleadings, and orders filed or
to be filed (to Defendants’ current knowledge) in this action to the present date,

I declare under penalty of perjury under the laws of the United States of

America that the foregoing is true and correct.
Executed this 22nd day of August 2014, at Los Angeles, California.

Michelle Rapbpdrt

2,

DECLARATION OF MICHELLE RAPOPORT ISO DEFENDANTS’ NOTICE OF REMOVAL
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SUPERIOR COURT OF CALIFORNIA

COUNTY OF LOS ANGELES
BC532481

VICTOR LOPEZ, on behalf of himselfandon  } Case Nao,
behalf of all other simllarly situated individuals, )
Plaintiff, ) CLASS ACTION COMPLAINT FOR
} VIOLATIONS OF THE CALIFORNIA
) LABOR CODE AND WAGE ORDERS,
) AND CALIFORNIA BUSINESS AND
THE GEO GROUP, INC. D/B/A GEO } PROFESSIONS CODE §§17200, ef seq.
)
)
)
)

v,

CALIFORNIA, INC,; GEQ CORRECTIONS
HOLDINGS, INC,; GEO CORRECTIONS AND } DEMAND FOR JURY TRIAL

DETENTION, LLC and DOES 1-50, inclusive,
Defendants. i
- By Fax

Plaintiff, on behalf of himsclf and all other similarly sitvated individuals, uon Information

and belief and the investigation of counsel, alleges as [oliows:
INTRODUCTION

l This is a class action against The GEO Group, Inc. d/b/a GEOQ California, Inc.,

GEO Corrections Holdings, Inc,, GEO Corrections and Detentlon, LLC, and Does 1-50
(collsatively “GEO or “Defendants”) to challenge their policy and practice of requiring their non-

exempl employees to work substantial amounts of time without pay and feiling to provide their

non-exempt cmployees with the meal and rest periods to which they are cntitled by Jaw atgl@rg g £
Hmm T
facilities in California. @: g § 5« I?;%
. W
2 Plaintiff and Class Members are non-exempt, hourly employees: §§ " TE
a0
Defendants' wage compensation system, Defendants do not pay Plaintiff and Class Mcmbcﬁg\g 5,1 .
N Y
all required pre-shift wark activities that are nectssary and integral to their overall cmployﬁabt g gf
ac
< 1- & %
: §83m o
CLASS ACTION COMPLAINT FOR YIOLATIONS OF CALIFORNIA LABCR E,Ogﬁ g -
Lopez v. The GEOQ Group, Inc. d/b/s GEO Californiy, inc., ef af,
T Exhibit A
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responsibilities, such as submitting (o scarches for banned materials.

2 3. The lime that Defendants require their employees to work without compensation is
3 || substantial, and deprives Plaintiff and Class Members of many hours' worth of wages (both
4 [istraight-time and overtime) per week, Additionaily, since employees must arrive at work carly to

5 |{submit to unpaid searches, employees are not afforded & mesl period within five hours of the start
6 || of work activities, Also, if employees leave Defendants' facilities during their meal or rest

7 || periods, they must submil to a search during such periods bcforé returning to work,

8 4. As a result of these violations, Defendants are also liable for various other penalties
5 jlunder the Labor Code, and for violation the Unfair Business Practices Act (*UCL"), Business and
0 || Professions Code §§17200, ef seq.

11 5 Plaintiff secks full compensation on behalf of himself and atl others similarly

12 || situated for all unpaid wages, unpaid overtime, denied meal and rest periods, and waiting time

13 || pensities. Plaintiff further seek penalties, on behalf of himself and the proposed California-law

14 |l Class, for Defendants’ violations of the Labor Code and California Industrial Welfare Commission
15 |{("TWC") wage orders, as set forth below. Plaintiff also seeks declaratory and injunctive refief,

16 || including restitution. Finally, Plaintiff seeks reasonable attorneys’ fees and costs under the

17 [{California Labor Code, California Code of Civil Procedure § 1021.5, and/or other ap!:licablc Jaw.
18 PARTIES

19 6. Plaintiff, Victor Lopez, had been employed by Defendants at their McFarland,

20 || California correctional facility within the statutory petiod in this case. Plaintiff is a resident of

21 || Kern County, California,

?—J 22 7. Defendant, The GEO Group, Inc, d/b/a GEO California, Inc., is a Florida

l\) 23 || corporation, and at al} times relevant to this complaint has been, upon information and belief, an
) 24 |} operator of correctionai, detention and community re-entry facilities in California with a prineipal
}:, 25 |l place of business In Los Angeles County.

G 26 8. Defendant, GEO Corrections Holdings, Inc., is a Florida corporation, and at all

: 27 || times relevant to this complaint has been, upon informatlon and belief, an operator of correctional,

-

CLASS ACTION COMPLAINT FOR VIOLATIONS OF CALIFORNIA LABOR CODE
Lopez v, The GEO Group, ino, d/b/a GEQ Californls, [nc., ¢! al.
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detention and community resentry facilities In California,

9, Defendant, GEO Corrections and Detention, LLC, is a Florida Hmited (Tability
company, and at all times relevant to this complaint has been, upon information and belief, an
operator of’ correctionﬁl, detention and communlty re-entry facilities in California.

10, The true names and capacities, whether individual, corporate, assoclate, or
otherwise of Does 1-50, Inclusive, sre unknown to Plaintiff, who therefore sues the Doe
Defendants by fictitious names. Plaintiff is informed, believes, and thereon alieges that each of
these fictitiously-named Defendants s responsible {n some manner for the occurrences and
Plaintiff’s and the Class' damages as herein alleged. Plaintiff will amend this' Complaint to show
their true names and capacities when they have been ascertained,

11, Atall relevant times, upon information and belief, Defendants have done business
under the Taws of Callfornla, have had places of business in California, Inctuding in this judicial-
district, and have employed Class Members in this judieial district, At all relevant times,
De_fendants have exerclsed control over the wages, hours and/br working conditions of Plaintiff
and Class Members, suffered or permikted Plaintiff and Class Members to work, and/or engaged
Plaintiff and Class Members, thereby creating a common law employment relationship.
Defendants are “persons® as defined in Catifomia Labor Code §18 and Califomia Business and
Professions Code § 17201, Defendants are also "employers” as that term is used in the Cal{fornia
Labor Code and the IWC's Orders regulating wages, hours and working conditions,

JURISDICTION

12, This Court has Jurisdiction over Plaintiff’s and Class Members' claims for unpaid

wages and denied meal and rest perlods pursuant to the California Labor Code, including Labor

Code §§218 and 1194, and the wage orders of the IWC, Jurisdiction is proper in this Court

1] because alleged damages exeeed $25,000,00 and beeause Plaintiff secks equitable relief,

13, This Court has jurisdiction over Plaintitf's and Class Members' claims for
injunctive relief, including restitution of earned wages and benefls, which are the maney and

property of Plalntiff and Class Members, arising from Defendants’ unfair competition under

3

CLASS ACTION COMPLAINT FOR VIOLATIONS OF CALIFORNIA LABOR CODE
Lopez v. The GEO Group, Inc. d/b/a GEO Californls, Ine., ¢/ al.
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Business & Professions Code §§17203 and 17204, This Coust also has jurisdiction over Plaintiff's

and Class Members' clalms for penalties in violation of the Labor Code pursuant to Business and

Professions Code § 17202, as well as pursuant to the applicable Labor Code provisions.
FACTUAL ALLEGATIONS

14, The policies and practices of Defendants, including failure to pay for all hours

worked, the Failure to pay overtime wages, failure to afford legally-compliant meal and rest

periods, and failure to pay wages upon termination of employment, at all relevant times have been

substantially similar for Plaintiff and Class Members,

Om\lc\mbww

15. Atthe beginning of each work day, prior to the start of paid time, Plaintiff and .

10 1) Class Member§ spend substantial amounts of time, for which they are not compensated, waiting to
11 |f be searched, and being searched, for banned materials, As a result of this required,

12 || uncompensated work activity which must be performed priot to the start of paid time, employees
13 || regularly are forced to arrive at Defendants' facilities well before the start of their shifls and are
14 {Inot credited for all time spent working on behalf of Defendants,

15 16, Defendants uniformly failed to afford Plaintiff and Class Members the opportunity
16 |{to take duty-free 30-minute meal periods within 5 hours of the start of work activities. Even

17 {] assuming that meal periods commenced within 5 hours of the start of paid time, which they

18 | uniformly did not, Defendants required Plaintiff and Class Members to submit to searches if they
19 {jleft Defendants’ facilities, meal perlods were not duty-free as r'cquired'by law, Defendants

20 || continued to excreise control over Plaintiff and Class Members during meal periods, Therefore,

2) 1} Plaintiff and Class Members were denied the opportunity to take legally-compliant 30-minute

@
"y 22 {lmeal periods,
M - 23 17, Plaintiff and Class Members were provided 10-minute rest periods. However, since

bod 24 ]I Defendants required Plaintiff and Class Members to submit to searches if they left Defendants’
b 25 |} facilities, rest perlods were not duty-free as required by law. Defendants continued to exercise
@ 26 |] control over Plaintiffand Class Members during rest periods, Therefore, Plaintiff and Class

27 || Members were denied the opportuntty to take legally-compliant ten-minute rest periods.

«t e

CLASS ACTION COMPLAINT FOR VIOLATIONS OF CALIFORNIA LABOR CODE
Lopez v. The QEO Group, Ine. 8/b/a GEO Califomis, Inc., et i,
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18, Defendants’ uniawful conduct has been widespread, repeated, and willful
throughout their California facilities, Defendants knew, or should have known, that their policies
and practices have been unlawful and unfair.

CLASS ACTION ALLEGATIONS

19, Pisintiff brings this case as a class action on behalf of himself and all others
similarly situated pursuant to California Code of Civil Procedure ("CCP") §382. The Class that
Plaintiff seekg to represent is defined as follows:

All individuals who are currently employed, or formerly have been employed, as
nonexempt hourly employees at Defendants’ facilities in California, at any time within four years
prior to the filing of the original complaint until resolution of this action,

20.  Class Members are so numerous that joinder is impracticable. Although the exact
number of Class Members is unknown to Plaintiff, Plaintiff avers, upon information and beller,
that the Class includes hundreds, if not thousands, of employees.

21, This action has been brought and may properly be maintained as a ¢lass action
under CCP §382 because there Is a well-defined community of interest in the litigation and the
proposed class is easlly ascertainable, '

22, Questions of law and fact common to the Class include, but are not limited to, the
following:

i Whether Defendants, through their policy of requiring their non-exempt
hourly employees to perform substantial work prior to the start of paid time,
failed to pay Class Mémbers all of the wages they are owed in violation of
the California Labor Code;

il Whether Defendants, thr.c>ugh their policy of requiring their non-exempt
hourly employees to perform substantial work prior to the start of paid time,
failed to pay Class Members all of the overtime wages they are owed in
violation of the California Labor Code;

iil.  Whether Defendants, through their policy of requiring their non-exempt

.5

CLASS ACTION COMPLAINT FOR VIOLATIONS OF CALIFORNIA LABOR CODE
Lopez v. The QEO Group, Inc, d/b/a GEQ California, Inc,, ¢1 al.
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® ®
] hourly employees to perform substantial work prior to the start of paid time,
2 failed to pay Class Members all of the overtime wages they are owed in
3 violation of Business and Professions Code § 17200 ef seq.;
4 iv. Whether Defendants, through their policy of requiring their non-exempy
5 hourly employces to perform substantial work prior ta the start of paid work
6 time resulted in Plaintiff and Class Members not being afforded thelr first
7 meal period within 5 hours of the start of work activitles;
8 v, Whether Defendants, through their policy of requiring their non-exempt
9 hourly employees to work in excess of five hours per day without affording
10 # duty-free 30-minute mea] perlod, failed to afford Class Members with the
11 meal perfods to which they are entitled In violation of Business and
12 Professions Code §17200 ef seq.,
13 vi, thther Defendants, through their policy of requiring employees to submit
14 to searches durlng meal periods if they left Defondants’ facilities resulted In
15 a failure to afford Plaintiffs and Class Members with duty-free 30-minute
16 meal periods in violation of the California Labor Code;
17 vii.  Whether Defendants, through thelr policy of requiring their non-exempt
18 houtly employees to submit to searches during rest periods if they left
19 Defendants® facilities, failefi to afford Plaintiff and Class Members the
20 opportunity to take duty-free ten-minute rest periods is in violation of the
o 21 California Labor Code;,
~ 22 viii,  Whether Defendants’ systemic failure to afford Plaintiff and Class Members
,t) 23 off-duty meal perfods and rest periods was an unlawful, unfalr or fraudulent
I 24 business act or practice in violation of Business and Professions Code §
NEEL 17200 et seq.; |
G 26 ix.  Whether Defendants pay, work and meal- and rest-period policies were in
:: 27 violatlon of Business and Professions Code § 17200 ef seq.;
28
-
CLASS ACTION COMPLAINT POR VIOLATIONS OF CALIFORNIA LABOR CODE
Lopez v. The GEO Group, Inc, d/b/a GEO California, Inc,, ¢t ol.
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>

Whether Defendants' policy and practice of failing to pay Class Members

all wages due upon the end of their employment violated the California
Labor Code;

¥i.  Whether Defendants’ policy of failing to record all hours worked, and
failing to record and compensate non-compliant meal and rest perjods,
resulted in Plaintiff and Class Members being paid with non-complaint
wage statements {n violatjon of the California Labor Code; and

xii,  Whether Defendants' policy and practice of falling to pay Class Members

v A B ow o

all wages due upon the end of thelr employment has been an unlawful,

10 . unfair or fraudulent business act or practice in violation of Business and

1 Professions Code § 17200 ¢/ seq.

12 23, Typleality: Plaintiff's claims are typical of the clalms of the Class. Defendants'

13 |fcommon course of conduct in violation of law as alleged hertin has caused Plaintiff and Class

14 1| Members to sustain the same or simllar injuries and damages, Plaintiff's ciaims are thereby

IS |} representative of and co-extenslve with the clalms of the Class.

16 24.  Adequacy of Representation: Plaintiff is a member of the Class, does not have any
17 |)conflicts of interest with other Class Members, and will prosesute the case vigorously on behalf of -
18 || the Class. Counsel representing Plalntiff and the Class are competent and experfenced in litigating
19 1large employment class actions, Including large minimum-wage and overtime class actions.

20 || Plaintiff wilt fairly and adequately vepresent and protect the interests of Class Members,

2} 25, Superiority of Class Action: A class action is superior to other available means for
") 22 || the fair and efficient adjudication of this controversy. Individual joinder of all Class Members i3

23 |{not practicable, and questions of law and fact common to the Class predominate over any

M

N 24 |[questions affecting only individual Class Members, Each Class Member has been damaged and is
I:\ 25 | entitled to recovery by reason of Defendants’ illegal policies and/or practices, Class action

A 26 |]treatment will allow those similarly situated persons (o litigate their claims in the manner that is
Z 27 lmost efficient and economical for the partiss and the judicial system.

-

CLASS ACTION COMPLAINT FOR YIOLATIONS OF CALIFORNIA LABOR CODE
Lopez v, The GEO Group, Inc. d/b/a GEO Californls, Inc., et al,
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FIRST CAUSE OF ACTION
Fallure to Pay Minfmum Wages
(Against All Defendants)

26. Plainti.ﬁ' re-alleges and incorporates the foregoing paragraphs as though fully set
forth herein,

27. From ot least the last four years prior to the filing of this comptaint to the present,
Defendants, and each of them, employed Plaintiff and Class Members es nonexempt hourly
employees.

28.  During the period beginning from st least four years prior to the filing of this
complaint to the present, Defendants, and each of them, paid Plaintiff and Class Members less
than the applicable minimum wage for al) hours worked,

29.  Pursuant to Labor Code §§ 510, 558, 1194 and 1198, Wage Order No, 4-200)
and/or other applicable Wage Orders, and 8 CCR §11080, Defendants, and each of them, were
obligated to pay Plaintiff and Class Members at least the minlmuro wage for all hours worked
during the period beginning from at least four years prior to the filing of this complaint to present.

30. Pursuant to Labor Code § 1194, Plaintiff and Class Members are entitled to recover
unpaid minimum ages, subject to proof at trial, plus interest at the fegal rate (Civil Code §§ 3287
and 3289) and attorneys' fees and costs,

31,  Pursuant to Labor Code §1194.2, Plaintiff and Class Members are entitled to

recover liquidated damages in the amount of unpatd minlmum wages proved at trial plus interest

thereon.
12, Pursuant to Labor Code §558, Defendants, and each of them, are employers and/or

persons acting on behalf of an employer, who violated, and who c'z;used to be violated, Labor Code
§§ 1194, f seq., Wage Order No, 4 and/or other applicable Wage Orders, and 8 CCR §11080,
among other provisions regulating hours and days of wark, and are individually subject 1o civil
penalties as follows: (1) For any initial violation, fifty dollars {$50) for each underpaid employee

for cach pay period for which the employee was underpaid in addition to an amount sufficient to

-8

CLASS ACTION COMPLAINT FOR VIOLATIONS OF CALIFORNIA LABOR CODE
Lopez v, The GEO Group, Tnt, d/ble QEQ California; Ine., sl al,

10
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"1 [frecover underpald wages; (2) For each su bsequent violation, one hundred dollars (8100) for each

2 {{underpaid employee for each pay period for which the employee was underpaid in additlon to an
3 {[amount sufficlent to recover underpaid wages.
4 33 Wherefore, Plaintiff and the Class request relief as heroinafior provided,
5 SECOND CAUSE OF ACTION
6 Faflure to Compensate for All Hours Worked
7 (Against All Defendants)
8 34,  Pleintiff re-alleges and inco§porates the forcgoing paragraphs as though fully set
9 )i forth hereln,
10 35, Califoria Labor Code §204 provides that wages for all work performed must be

11 fIpaid "twice during each calendar month, on days designated in advance by the employer as the

12 |lregular paydays."

13 36.  Plaintiff and the Class were required by Defendants to work without compensation
14 || for work they performed. Thus, Plaintiff and Class Members were forced to perform work for the
15 {}benefit of Defendants without compensation.

16 37, Inviolation of state law, Defendants knowingty and willfully refused to perform

l;l their obligations to provide Plaintiff and the Class with compensation for all time worked as

18 |} required by California law. Defendants committed the acts alieged herein knowingly and

19 | willfully, with the wrongful and deliberate intention of injuring Plalntiff and the Class, with

20 1} improper motives amounting to malice, and in conscious disregard of the rights of Plaintiff and the

21 |{Class. Plaintiffand the Class are thus entitled to recover nominal, actual, compensatery, punitive,

1)
~ 22 {{and exemplary damages in amounts according to proof at time of trial,
,3 23 38,  As aproximate result of the aforementloned violations, Plaintiff and the Class have !
W 24 || been damaged in an amount according to proof at time of trial, Pursuant to Labor Code § 218.5
,1 25 {|end 218.6, Plaintiff and Class Members are entitled to an award of reasonable attorneys’ fees and
:*‘3 26 || costs and to interest on all due and unpaid wages.
I 27 39, Pursuant to Labor Code §558, Defendants, and each of them, are employers and/or

28
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persons acting on behalf of an employer, who violated, and who caused to be violated, Labor Cods
§§ 1194, ef seq., Wage Order No. 4 and/or other appllcable Wage Orders, and 8§ CCR §11080,
among other provisions regulating hours and days of work, and are individually subject to civil
penaltles s follows: (1) For any initfal violation, fifty dollars ($50) for each underpaid employee
for each pay period for which the employee was underpaid in addition to an amount suficlent to
recover underpald wages; (2) For each subsequent violation, one hundred dollars ($100) for each
underpaid employee for each pay period for which the employce was underpaid in addition to an

amount sufficient to recover underpald wages,

W 0 2 v o s W o

40.  Wherefore, Plaintiff and the Class requost relief as hereinafiter provided.
10 THIRD CAUSE OF ACTION

1 Fallure to Pay Overtime Wapes

(Against All Defendants)

13 41, Plaintiff re-alleges and incorporates the foregoing paragraphs as though fully set

14 |} forth herein.

13 42,  Califomnia Labor Code §510(a) provides as follows:

16 Eight hours of labor constitutes a day's work, Any work In excess of cight hours in

17 one workday and any work in excess of 40 hours in any onc workweek und the first
eight hours worked on the seventh day of work In any one workweek shall be

18 compensated at the rate of no less then ong and one-half times the regular rate of

19 pay for an emiployee, Any work in excess of 12 hours In one day shall be
compensated at the rate of no less than twice the regular rate of pay for an

20 cmployee, In addition, any work in excess of ¢lght hours on any seventh day of a
workweek shall be compensated at the vate of no less than twlce the regular rate of

o Y pay of an employee. Nothing In this scetion requives an employer to combine more
« 22 ' than one rate of overtime compensation in order fo. calculate the amount to be pald
. to an employee for any hour of overtime work,

23
If\f Y 43, The IWC Wage Order 4-2001(3)(A)()) states:

- The following overtime provisions are applicable to employees 18 years of age or
ha 25 over and to employees 16 or 17 years of age who are not required by law to attend
& 26 school and are not otherwise prohibited by faw fram engaging in the subject work.
s Such employees shall nol be employed more than ¢ight (8) hours in any workday or
& 27 - maore than 40 hours in any workweek unloss the employee receives one and one-

half (1 1/2) times such employee’s regular rate of pay for all hours worked over 40 ,

10~
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‘ hours in the worlcwcck: Eight (8) hou.rs of lsbor constitutes & day's work,
Employment beyond eight (8) hours in any workdsy or more than six (6) days in
2 any workweek is permissible provided the employee is compensated for such
overlime,
3
4 44, Califomia Labor Code §1194(a) provides as follows:
5 Notwithstanding any agreement to work for a lesser wage, any employee receiving
less than.the legal minimum wage or the legal overtime compensation applicable to
6 the employee is entitled to recover in a civil action the unpaid balance of the full
amount of this minimum wage or overtime compensation, Including interest
7 therzon, reasonable attorney's fees, and costs of sult.
8 45.  Califomnia Labor Code §200 defines wages as "all amounts for labor performed by
9 || employees of every description, whether the amount is fixed or ascettained by the standard of
10 |1 time, task, piece, commission basis or other method of calculation.” All such wages are subject to
{1 (I Californla's overtime requirements, including those set forth abave.
12 46, Defendants' across-the-board policy of requiring Plaintif€ and the Class to perform
13 ]] substantial uncompensated work has been unlawful, As a result of this unlawful policy, Plaintiff
14 {}and Class Members have worked overtime hours for Defendants without being paid overtime
{5 |{ premtums In violation of the California Labor Code, I'WC wage orders and other applicable law.
16 47, Defendants have knowingly and willfully refused to perform thelr obligations to
17 |l compensate Plaintiff and the Class for all premium wages for overtime work, As o proximate
18 1} result of the aforementioned violations, Defendants have damaged Plaintiff and the Class in
19 |l amounts to be determined according to proof at time of trial, but in an amount in excesy of the
20 [} jurisdictionel requirements of this Court,
w2 48,  Defendants are liable to Plaintiff and the Class alleged herein for unpaid overtime
™ 22 |l and civil penalties, with interest thereon. Furthermore, Plaintiff is entitled to an award of
-,
) 23 || attorneys' fees and costs as set forth below,
N 24 49,  Wherefore, Plalntiff and the Class request relief as hereinafter provided,
-
) 25 4
& 26 |y
,,.)
I 27 W
28
- 11—
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1 FOURTH CAUSE OF ACTION

2 Failure to Provide Legally-Compliant Meal and Rest Periods

3 ' (Agalnst All Defendants)

4 50.  Plaintiff re-alleges and Incorporates the foregoing parag.raphs as though fully set

5 {| forth herein,

6 51, California Labor Code §§226.7 and 512 and the applicable [WC wage orders

7 || require Defendunts to provide meal and rest periods to their nonexempt, hourly emplayees, Labor
8 || Code §§226.7 and 512 and the IWC wage orders prohibit employers from employing an crployee
9 {|for more than flve hours without a meal perlod of not less than 30 minutes, and from employlng an

10 {femployee more than ten hours per day without providing the cmployee with a second meal period

11 {yof not fess than 30 minutes. Section 226.7 and the applicable wage orders also vequire employers

12 1110 provide employees ten minutes of nel rest time per four hours or major fraction thereof of work,

13 |t and to pay employees their full wages during those rest periods. Unless the employee is relieved

14 |{of all duty during the 30-minute meal period and ten-minute rest period, the employee is

15 || considered "on duty" and the meal or rest period is counted as time worked under the applicable

16 {{wage orders.

17 52.  Under §226,7(b) and the applicable wage orders, an employer who fails to provide

18 {la required meal period must, as compensation, pay the employee one hour of pay at the

19 Hemployee's regular rate of compensation for each workday that the meal period was not provided.

20 |l Similarly, an employer must pay an employee denied a required rest period one hour of pay at the
~ 21 || employee's regolar rate of compensation for each workday that the rest period was not provided.
"'J 22 53,  Despite these requirements, Defendants have knowingly and willfully refosed to
N 23 || perform their obligations to afford Piaintiff and the Class an opportunity to take an uninterrupted
™ 24 [} 30-minute meal period within 5 hours of heving commenced work activities, Moreover, even after

25 i eventually being released for a meal period, Plaintiff and Class Members were still required to

tJ
C‘-: 26 {|wark, and thus were never afforded o full, uninterropted 30-minute meal period.  Additionally,
:; 27 |} Defendants continued to exercise control over Plaintiff and Class Members during meal and/or
28
12~
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rest periods. Defendants have also failed to pay Plaintiif and the Class one hour of pay for each
off-duty meal and/or rest period that they were not afforded. Defendants' conduet described herein
violated California Labor Code §§226,7 and 512, and the applicable wage orders. Therefore,
pursuant to Labor Code §226,7(l;), Plaintiff and the Class are entitled to compensation for the
failure to provide meal and rest periods, plus Interest, attorneys' focs, expensss and costs of suit,
54,  Pursuant to Labpr Code §558, Defendants, and each of them, are employers and/or
persons acting on behalf of an employer, who viclated, and who caused to be violated, Labor Code

§§ 1194, ef seq., Wage Order No. 4 and/or other applicable Wage Orders, and 8 CCR §11080,

W oOome 3 N B W

among other provislons regulating hours and days of work, and are individually subject to civii
10 {{penalties as follows: (1) For any initial violation, fifty doliars ($50) for each underpaid employee
11 {| for each pay period for which the employee was underpaid in addition to an amount sufficient to
12 {{recover underpaid wages; (2) For cach subsequent violation, one hundred dollars ($100) for each
13 | underpald employee for each pay period for which the employee was underpaid in addition to an

14 {| amount sufficlent to recover underpaid wages.

15 55.  Wherefore, Plalntiff and the Class request relief as hereinafter provided,
16 FIFTH CAUSE OF ACTION
17 Unpaid Wages and Waiting Time Penalties Pursuant to Labor Code §§201-203
18 (Against All Defendants)
19
20 56, Plaintiff re-alleges and incorporates the foregoing paragraphs as though fully set
o a1 || forth herein,
~ 22 57.  Labor Code §201 provides:
) 2 If an employer discharges an employee, the wages earned and unpald at the
b 24 time of discharge are due and payable immedlately,
.
Ry 25 58.  Labor Code §202 provides:
D, 26 1fan cmp)éycc nol having a written contracl for a definite period quits his or her
't 27 employment, his or her wages shall become due and payable not later than 72 hours
P thereafler, unless the employee has glven 72 hours previous notice of his or
28

13-
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: her intention to quit, In which case the employee Is entitled to his or her wages at
the time of quitting,
2
59.  Labor Code §203 provides, In relevant part:
3
s If an employer willfully falls to pay, without sbatement or reduction, in
accordance with Sections 201, 201.5, 202, and 205.5, any wages of an
5 employee who is discharged or who quits, the wages of the employee shall
continue s a penalty from the due date thereof at the same rate untll paid or
6 until an action therefore is commenced; but the wages shell not continue for
) more than 30 days,
s 60.  Plaintiff and Class Members have left thelr employment with Defendants
0 during the statutory perlod, at which time Defendants owed them their unpald wages,
Defendants have willfully refused, and continue to refuse, to pay Plaintiff and Class
10
Members all the wages that were due and owing them upon the end of their employment.
1
As a result of Defendants’ actions, the Class has suffered and continues to suffer substantial
12
losses, including lost earnings and interest,
13
61.  Defendants' wiliful failure to pay Plaintiff and Class Members the wages due
14
and owing them conslitutes a violation of Labor Code §§201-202, As a result, Defendants
15
are liable to Plaintiff and Class Membetrs for all penalties owing pursuant to Labor Code §§201-
16
7 203.
62.  Additionally, §203 provides that an employee's wages will continuc as a
8 .
! penalty up to thirty (30) days from the time the wages were due. Therefore, the Class is
19 .
entitled to penalties pursuant to Labor Code §203, plus interest.
0 63.  Plalntiff (s entitled to an award of attomeys' fees and costs as set forth below.
o 21 64.  Wherefore, Plaintiff and the Cless request relicf as hereinafter provided,
o
22 SIXTH CAUSE OF ACTION
N 3 California Wage Statement Class for Failurc to Properly Itemize Pay Stubs
1
“ 2 in Violation of California Labor Code §§226(2) and 226(e)
o~ 23 {Against All Defendants)
©
> 28 65.  Plaintiff re-glleges and incorporates the foregoing paragraphs as though fully set
2
& T forth heretn.
28
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1 66.  Atall times refevant to this Complaint, California Labor Code section 226 was in !
2 |)effect and provided (uter alia) that, upon paying and employee his or her wages, the employer

3 |jmust;

furnish cach of his or her employees ... an iternized statement In writing showing

(1) gross wages earned, (2) tolal hours worked by the employee, except for any

5 employee whose compensation is solely based on a salary and who is exempt from
payment of overtime under subdivision (u) of Section 515 or any spplicable order

6 of the In‘dustnal }?/clfare Qommission,v(3) the number of plece-rate units earned and

. any ap?ltcabw picce rate if the employee is paid on a picce-rate basis, (4) all
deductions, provided, that all deductions-made on-wiitten orders of the employee

8

9

may be agpregated and shown as one jtem, (5) net wages carned, (6) the inclusive
dates of the pay perlod for which the employee Is pald, (7) the name of the
employee and his or her soclal security number, (8) the name and address of the
legal entity that is the employer, and (9) afl applicable hourly rates in effect during

10 . the pay period and the corresponding number of hours worked at each hourly rate
1 by the employee.
12 67.  Plaintiff believes, and therefore alleges, that Defendants failed to furnish him, and
13 all others similarly-situated, with proper and accurate {temized writien statements contalning
14 (without limitation): all the hours that Plaintiff (and others similarly-situated) worked; gross
5 wages earned; net wages earned; total hours worked; and due and owing meal- and rest-period
16 || premivms. ‘
\7 68.  Plaintiff alleges that Defendants' failure to furnish him with proper itemized wage
18 statements was done knowingly and intentionally, and that he (and others similarly-situated)
19 suffered injury thereby. Thus, under Califomia Labor Code section 226(c), Plaintiff (and others
20 similarly-situated) are “entitled to recover greater of all actual damages or fifty dollars (350) for
) 21 the initial pay period [n which a violation occurs and one hundred dollars ($100) per employee for
ij 2 each violation in & subsequent pay period, not exceeding an aggregate penaity of four thousand
r: 23 ||doMars ($4,000) {per employce]...” '
b 24 69,  Plaintiff is also entitled to, and seeks on behaif of himself and all other similatly
~ 25 situated individuals, all reasonable attorneys’ fees and costs of suit pursuant 1o Lebor Code section
; o6 |122662).
Z a7 (|
2 m
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SEVENTH CAUSE OF ACTION
Violation of California Business and Professions Code §§17200, ef seq.
(Against All Defendants)
70, Plaintiff re-alleges and incorporates fhc foregoing paragraphs as though fully set
forth herein,
71.  Callfornla Business and Professions Code §§17200 ef seq. (also referred to herein
as the "Unfair Business Practices Act," “Unfair Competition Law," or "UCL") prohibits unfair

competition in the form of any unjawful, unfair or fraudulent business acts or practioes.

b~ = - B e Y N U . 3

72.  California Business and Professions Code §17264 allows a persan Injured by the
10 {{ unfair business acts or practices to prosecute a civil action for violation of the UCL,

B 73.  Labor Code §90.5(a) states it is the public policy of California to vigorously l

12 |{ enforce minimum Iabor standards in order to ensure employees are not required to work under
13 || substandard and unlawful conditious, and to protect employers who comply with the law from
14 |{ those who attempt to gain competitive advantage at the expense of their workers by failing to

15 || comply with minimum labor standards,

16 74, Beginning at an exaoct date snknown to Plainliff, but at least since the date four
17 | years prior to the filing of this suit, Defendants have committed acts of unfair competition as

18 |l defined by the Unfair Business Prastices Act, by engaging In the uniawful, anfair and fraudulent

19 || business practices and acts described in this Complaint, Including, but not limited to:

20 8, violations of Labot Code §204 pertaining to the payment of wages for all
o 21 hours worked;
| 22 b. violations of Labor Code §§510 and 1194 and TWC wage orders pertaining
l:, 23 ‘ to overtime;
b 24 c. violations of Labor Code §§226.7 and 512 and YWC wage orders pertaining
r:,, 25 to meal and rest periods; and
@ 26 d.  violations of Labor Code §5201-203,
: 27 75, The violations of these laws and regulations, as well as of the fundamental

28
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Califarnia publlc policies protecting wages and discouraging iovartime labor underlying them,
serve as unlawful predicate acts and practices for purposes of Business and Professions Code
§§17200, et seq.

76, The acts and practices described above constitute unfair, unlawful and fraudulent
business practices, and unfair competition, within the meaning of Business and Professions Code
§§17200, ef seq. Among other things, the acts and practices have taken from Plaintiff and the
Class wages rightfully eamed by them, while enabling Defendants to gain an unfair competitive
advantage over law-abiding employers and competitors,

77.  Business and Professions Code § 17203 provides that a court may make such
arders or judgments as may be necessary 1o prevent the use or employment by any person of any
practice which constitutes unfair competition, Injunctive relief is necessary and appropriate to
prevent Defendants from repeating their unlawful, unfair and fraudulent business acts and business
practioes alleged above,

78,  Asa direct and proximate result of the aforementioned acts and practices, Plaintiff
and Class Members have suffered 4 loss of money and property, in the form of unpaid wages that

are due and payable to them,
79.  Business and Professions Code § 17203 provides that the Court may restore to any

person in interest any money or property that may have been acquired by means of such unfair
competition. Plaintiff and the Class are entitfed to restitution pursuant to Business and Professions
Code § 17203 for all wages and payments unlawfully withheld from employecs during the four-

year period prior to the filing of this Complaint.
80.  Business end Professions Code § 17202 provides: "Notwithstanding Section 3369

of the Civil Code, specific or preventive relief may be granted to enforce a penalty, forfeiture, or
penal law in a case of unfalr competition." Plaintiff and Class Members are entitled to enforce all

applicable penalty provisions of the Lubor Code pursuant to Business and Professions Code §

17202,
81.  Plaintif’s success In this action will enforce important rights affecting the public

7=
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I ]} interest and in that regard Plaintiff sues on behalf of himself as well as others similarly situated,
2 {IPlaintiff and the Class seck, and are entitled to, unpaid wages, declaratory and injunctive relief,
3 || and all other equitable remedies owing to them.

82, Plaintiff herein takes upon himself enforcement of these laws and lawful claims,
There s a financial burden Involved in pursuing this action, the action is seeking to vindicate a
pu‘blic right, and it would be against the interests of justice 10 penallze Plaintiff by forcing him to

4
5
6
7 |)pay.attorneys' fees from the recovery in this action, Attorneys' fees are appropriate pursuant to
8 || Code of Civil Procedure §1021.5 and otherwise,

9

83.  Wherefore, Plaintiff and the Class request relief as hereinafter provided.

10 PRAYER FOR RELIEF
11 WHEREFORE, Plaintiff prays for relief as follows:
12 1, Damages and restitution according to proof at trial for all unpaid wages, unpaid

13 {Iminimum wages, unpaid overtime, and other injuries, os provided by the California Labor Code;
14 2, For a declaratory judgment that Defendants have violated the California Labor
15 {| Code and public policy as alleged herein;
16 3. Fora declaratorj'( Judgment that Defendants have viclated Business and Professions
17 {| Code §§17200 ef seq. as a result of the aforementioned violations of the Labor Code and

© 18 {|California public policy protecting wages;
19 4, For preliminary, permanent and mandatory injunciive relief prohibiting Defendants,

20 {{their officers, agents and all those acting In concert with them, from committing In the future the

o) 2\ }{ violations of law herein slleged;
- 22 5 For an equitable accounting to Identify, locate and restore to e} current and former
,:) 23 |lemployees the wages they are due, with interest thércon;
w) 24 6, For an order awarding Plaintiff and Class Members compensatory damages,
|:) 25 || Including lost wages, earnings and other employee benefits and all other sums of moncy owc.d to
2 26 [} Plaintiff and Class Members, together with interest on these amounts, according to prooft
t 27 7. For an order awarding Plaintiff and th.c Class penalties, with interest thereon;

28
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' . ‘

s
i 8, For an award of reasonable attorneys' fees as provided by the California Labor |
2 1} Code; California Code of Civil Procedure § 1021.5; and/or other applicable law; g
3 9. For all costs of suit; and ‘
4 10.  For such other and further rellef as this Court deems Just and proper.
5
6 Respectfully submitted,
7 The Downey Law Firm, LLC
8
9 Eric Roven -
10 Of Counsel

Counsel for the Plaintiff and the putative class
Dated: July 22, 2014
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' . .

DEMAND FOR JURY TRIAL

~

Plaintiff hereby demands a jury trial on ail claims and issues for which Plaintiff is entitled

to a jury.

Respectfully submitted,
The Downey Law Firm, LLC

3

4

5

6

) 77
8

9 |

Eric Rouen '
Qf Counsel
Counsel for the Plaintiff and the putative class

.

Dated: July 22,2014 i
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ftem IIt, Statement of-Lecation: Enter the-address oF the acoidant; patty's residende or place of busihess, performance; of other
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! | BLIZABETH STAGGS wmsowﬁa@?;ﬂ&i@ees Due

MICHELLE RAPOPORT, Bar No, 247459 > CONFORMED CORY
2 | LITTLER MENDELSON, P.C. ORIGINAL FILED
633 West Sth Street Superlor Court of Calltornja
63rd Floor County of Les Angales
Los Angeles, CA 90071
Telephone:  213.443.4300 AUG 217014

Fax No.: 213.443.4299
Sharr A, Carter, Exocutive Othics/Clork

3
4
5 :
Attorneys for Defendants THE GEO GROUP, INC., BY: Kandaos Bennefl, Davuty
6 | D/B/A GEO CALIFORNIA, INC.. GEO
CORRECTIONS HOLDINGS, INC,, AND GEO
7 | CORRECTIONS AND DETENTION, LLC
8
9

. SUPERIOR COURT OF THE STATE OF CALIFORNIA
10 COUNTY OF LOS ANGELES-CENTRAL CIVIL WEST

11§ VICTOR LOPEZ, on behalf of himself and Case No, BC552481

on behalf of all other similarly situated
12 | individuals, ASSIGNED FOR ALL PURPOSES TO THE
HON JUDGE SHEPARD WILEY, JR.

13 Plaintiff, DEPT 311
14 v. [CLASS ACTION]
1S | THE GEO GROUP, INC. D/B/A GEO DEFENDANTS' ANSWER TO

CALIFORNIA, INC,; GEO PLAINTIFE'S UNVERIFIED CLASS
16 | CORRECTIONS HOLDINGS, INC,; GEQ ACTION COMPLAINT

CORRECTIONS AND DETENTION,

17 t LLC; and DOES 1-50, inclusive, Trial Date; Not set
Complaint Filed: July 22, 2014

18 Defendants,

19

20 . . .
Defendants The GEO Group, Ine,, d/b/fa GEO California, Inc.,, GEQ Corrections Holdings,

21

N Inc., and GEO Corrections and Detention, LLC (“Defendants™) hereby submit their answer (o

22
Plaintiff Victor Lopez's (“Plaintiff") Unverified Class Action Complaint (the “Complaint™).

"

a5 i1 W

28 Il
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DEFENDANTS' ANSWER TO PLAINTIFF'S COMPLAINT
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1 GENERAL DENIAL

Defendants generally and specificelly deny each and every allegation of the Complaint, and
the whole thereof, pursuant to section 431.30 of the California Code of Clvil Procedure and further
deny that Plaintiff or any class that he purports to represent has been damaged in any sum or at all.

Defendants' general denial is based on the factual contentions which include, but are not

all regular and overtime hours worked; (2) Defendants provided employees, including Plaintiff, with
legally-compliant meal and rest breaks: (3) Defendants provided employees, including Plaintiff, with

2

3

4

5

6 || limited to, the following: (1) Defendants properly and timely paid employees, including Plaintiff, for
7

8

9 | complete and accurate wage statements; (4) Defendants’ alleged misconduct did not injure or
0

1

11 | business acts or practices in violation of California Business and Professions Code sections 17200 er

otherwise damage employees, including Plaintiff; (5) Defendants did not engage in unlawful

12 | seq.; (6) Plaintiff’'s definition of the proposed class is unreasonably broad and over-reaching (“All
13 | individuals who are currently employed, or formerly have been employed, as nonexempt hourly
14 | employees at Defendants’ facilities in California, at any time within four years prior to the filing of
15 | the original complaint until resolution of this action.”); and (7) Plaintiff will be unable to establish
16 | the prerequisites for class certification, including, but not limited to: standing, numerosity,
17 | commonality (questions of law or fact common to the cfass), typicality (Plaintif’s claims are typical

18 | of the class), superiority (of the class action mechanism), and class action manageability (of the trial

19 | plan).
20 Defendants reserve their due process rights to receive a determination regarding class
21 || certification, and contend that class certification is not appropriate in this instance for the reasons set

22 | forth herein as well as for public policy reasons.

23 Further, GEO Corrections Holdings, Inc., and GBO Corrections and Detention, LLC did not

24 | employ Plaintiff or any member of the purported putative class, during the relevant time period.

25 Finally, given the conclusory nature of the Complaint, Defendants hereby reserve their right

26 | to amend or supplement their answer upon further investigation and discovery of facts supporting

27 I their defenses,

28
UTRER HELORLSON. PG, 2.
B Wert &h Srod
“";‘?“:?.'aﬁ*m‘“" DEFENDANTS' ANSWER TO FLAINTIFF'S COMPLAINT
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AFFIRMATIVE DEFENSES

Defendants assert the following affirmative defenses, In so doing, Defendants do not concede
that they have the burden of production or proof as to any affirmative defense asserted below.
Further, Defendants do not presently know all facts concerning the facts of this case sufficient to
state all affirmative defenses at this time, Accordingly, Defendants will seek leave of this Court to
amend this Answer should they later discover facts demonstrating the existence of additional
affirmative defenses.

SEPARATE AND AFFIRMATIVE DEFENSE
7 (Facts Insufficient to State Any Cause of Action)
1. The Complaint as a whole, and each purported cause of action alleged therein, fail to

state facts sufficient to constitute any cause of action against Defendants upon which relief may be

granted.
SEPARATE AND AFFIRMATIVE DEFENSE
(Statute of Limitations)
2. The Complaint as a whole, and each purported cause of action alleged therein, are

barred in whole or in part by the applicable statute of limitations, including but not limited to
California Labor Code section 203(b), California Code of Civil Procedure sections 338(e) and
340(a), and California Business and Professions Code section 17208,
SEPARATE AND AFFIRMATIVE DEFENSE
(Class Action - Standing)
3. Plaintiff's class allegations are barred, in whole or in part, because Plaintiff lacks
standing to assert them,
SEPARATE AND AFFIRMATIVE DEFENSE
(No Equitable or Injunctive Relief)

4, Plaintiff and putative class members are not entitled to any equitable or injunctive

- relief as prayed for in the Complaint to the extent that Plaintiff and putative class members are not

currently employed by Defendants and have an adequate remedy at law for the alleged conduct of

Defendants.
3.

DEFENDANTS' ANSWER TO PLAINTIFF'S COMPLAINT
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SEPARATE AND AFFIRMATIVE DEFENSE
(Failure to Mitigate)

5. Without admitting any facts pled by Plaintiff, Defendants allege that if Plaintiff and
any purported class members have sustained any loss, injury, or demages either as alleged in the
Complaint or at all, which Defendants expressly deny, the same were directly and proximately
caused or exacerbated by Plaintiff’s and all purported class member’s own conduct, promises, and

representations to Defendants, and failure to take actions to mitigate these losses, injuries, or

damages.
SEPARATE AND AFFIRMATIVE DEFENSE
(Waiver)
6. The Complaint, and each purported cause of action alleged therein, are barred

because Plaintiff and all purported class members have expressly or impliedly waived the right to
assert such causes of action by virtue of their conduct,
SEPARATE AND AFFIRMATIVE DEFENSE
(Estoppel)

7. By virtue of their conduct, Plaintiff and all purported class members are estopped

from asserting any of the causes of action in the Complaint against Defendants,
SEPARATE AND AFFIRMATIVE DEFENSE
(Laches)

8, Plaintiff and all purported class members are barred from proceeding with this action
because Plaintiff and all purported class members are guilty of laches in failing to timely commence
this action, which has prejudiced Defendants in their -ability to discover adequate witnesses,
testimony, facts, and evidence to support Defendants’ defenses,

SEPARATE AND AFFIRMATIVE DEFENSE
(Unclean Hands)

9, Defendants are informed and believe and thereon allege that Plaintiff and all

purported class members, by their own conduct, are guilty of unclean hands, which completely bars

or reduces recovery, if any, to which they may be entitled, in accordance with proof at trial,
4,

DEFENDANTS' ANSWER TO PLAINTIFF'S COMPLAINT
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SEPARATE AND AFFIRMATIVE DEFENSE
{Consent)

10, The Complaint, and each purported cause of action alleged therein, are barred
because at all times alleged in the Complaint, Plaintiff and all purported class members expressly or
impliedly assented to or ratified the conduct alleged to be unlawful.

SEPARATLE AND AFFIRMATIVE DEFENSE
(Fatlure to Exhaust Administrative Remedies)

11, Plaintiff and all purported class members failed to exhaust available administrative
remedies and are therefore precluded from obtaining any relief under their alleged causes of action
in the Complaint.

SEPARATE AND AFFIRMATIVE DEFENSE
(Offset)

12, Defendants allege that they have suffered damages by reason of Plaintiff's and all
purported class members’ conduct, and Defendants have a right to offset their damages against the
damages, if any, of Plaintiff and gach purported class member.

SEPARATE AND AFFIRMATIVE DEFENSE
(Release)

13. The Complaint, and each purpotted cause of action alleged therein, is barred on the
ground that Plaintiff or putative class members have released and waived any and all claims they
may have against Defendants.

SEPARATE AND AFFIRMATIVE DEFENSE
(NLRA Preemption)

14, The Cornplaint, and each purported cause of action contained therein, are preempted

by section 301 of the Labor Managemeit Relations Act because the resolution of Plaintiff's claims

are substantially dependent on analysis of a collective bargaining agreement that governs Plaintiff's

and some or all of the putative class members’ employment.

5.

DEFENDANTS' ANSWER TO PLAINTIFF’S COMPLAINT
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SEPARATE AND AFFIRMATIVE DEFENSE
(De Minimus)

15. The Complaint, and each purported cause of action alleged therein, are barred
because some or all of the disputed time for which Plaintiff seeks to recover wages purportedly owed
is not compensable pursuant to the de minimis doctrine,

SEPARATE AND AFFIRMATIVE DEFENSE
{Res Judicata and Collatera] Estoppel)

16. The Complaint, and each purported cause of action alleged therein, are barred by the
doctrines of res judicata or collateral estoppel.

SEPARATE AND AFFIRMATIVE DEFENSE
(Doctrine of Avoidable Consequences)

17. The Complaint, and each purported cause of action alleged therein, are barred by the
doctrine of avoidable consequences,

SEPARATE AND AFFIRMATIVE DEFENSE
(Discharge)

18. The Complaint, and each purported cause of action alleged therein, are barred

because all or a portion of the wages, overtime premiums, interest, attorneys’ fees, penalties, or other

relief sought by Plaintiff or any putative class members were, or will be before the conclusion of this

action, paid or collected, and therefore, Plaintiff's claims have been partially or completely
discharged.
SEPARATE AND AFFIRMATIVE DEFENSE
_ (Accord and Satisfaction)
19, The Complaint, and each purported cause of action alleged therein, are barred by the

doctrine of accord and satisfaction, to the extent that Plaintiff or any putative class members have

received, or will receive, compcnsation'for any oufstanding wages, penalties, or damages

purpertedly due.

6.

PDEFENDANTS' ANSWER TO PLAINTIFF'S COMPLAINT
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SEPARATE AND AFFIRMATIVE DEFENSE
(UCL Unconstitutionally Vague)

20. Plaintiff's seventh cause of action is barred because Business and Professions Code
section 17200, et seq., is unconstitutionally vague and overbroad as applied to the facts and
circumstances of this case, and the Complaint is barred because the prosecution of this action by
Plaintiff as representatives of persons allegedly similarly situated or of the general public would
constitute a denial of Defendants’ due process rights, both procedural and substantive, in violation of

the Fourteenth Amendment of the United States Constitution and the Constitution and laws of the

State of California.
SEPARATE AND AFFIRMATIVE DEFENSE
{Good Faith)
21 The Complaint, end each purported cause of action alleged therein, are barred

because at all material times, Defendants acted reasonably, in good faith, and without malice based
upon all relevant facts and circumstances known by Defendants at the time. All actions taken by

Defendants were based on lawful, substantial, and reasonable business concerns or business

necessity.
SEPARATE AND AFFIRMATIVE DEFENSE
(Bona Fide Dispute)
22, As a separate and affirmative defense to Plaintiff’s fifth cause of action, Defendants

allege that the Complaint fails to state a claim for waiting time penalties under California Laboy

Code section 203 because at all times velevant and material herein, there was a bona fide, good faith
dispute as to Defendants’ obligation to pay any wages that may be found to be due,
SEPARATE AND AFFIRMATIVE DEFENSE
(Still Employed)
23, The Complaint, and each purported cause of action alleged therein, are burred to the
extent that any putative class member seeks to recover waiting time and other statutory penalties, to

the extent that they remain employed by Defendants as of the time of the filing of this action.

7.

DEFENDANTS' ANSWER TO PLAINTIFF'S COMPLAINT
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SEPARATE AND AFFIRMATIVE DEFENSE
{No Damage or Harm)

L The Complaint, and each purported cause of action alleged therein, are barred
because neither Plaintiff nor any putative class member has suffered any cognizable damage or other
harm as a result of any act or omission of Defendants,

SEPARATE AND AFFIRMATIVE DEFENSE
(Causation)

25. The Complaint, and each purported cause of action alleged therein, are barred
because the alleged losses or harms sustained by Plaintiff and the putative class members, if auy,
resulted from causes othey than any act or omission of Defendants, or from the acts or omissions of
Plaintiff or putative class members.

SEPARATE AND AFFIRMATIVE DEFENSE
(Outside Seope of Authority)

26. As a separate and affirmative defense to all causes of action, Defendants allege that
any unlawful or other wrongful acts of any person(s) employed by Defendants were outside of the
scope of his or her authority and such acts, if any, were not authorized, ratified, or condoned by
Defendants, nor did Defendants know or have reason to be aware of such alleged conduct.

SEPARATE AND AFFIRMATIVE DEFENSE
(Certification Would Be Denial of Due Process)

27. As a scparate and affirmative defense tb all causes of action, Defendants allege that
certification of a class, as applied to the facts and circumstances of this case, would constitute a
denial of Defendants’ procedural and rights to trial by jury and to substantive and procedural due
process, in violation of the Fourteenth Amendment of the United States Constitution and the Due
Process and Equal Protection Clauses of the California Constitution.

SEPARATE AND AFFIRMATIVE DEFENSE
(Multiple Penalties Unconstitutional)
28, As a separate and affirmative defense, Defendants allege that the claims in the

Complaint that seek the imposition of multiple penalties or exemplary damages for the same basic
8.

DEFENDANTS' ANSWER TO PLAINTIFF'S COMFLAINT
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wrongs are unconstitutional in that such relief violates the Due Process clauses of the Constitutions
of both the United States and the State of California.
SEPARATE AND AFFIRMATIVE DEFENSE
(Constitutional Violations)

29, A8 a separate and affirmative defense, Defendants allege that the claims in the
Complaint for exemplary or punitive damages cannot be sustained because an award of exemplary or
punitive damages under California law without the same protections that ave accorded to all penal
defendants, including protection against unreasonable searches and seizures, double jeopardy and
self-incrimination and the rights to confront adverse witnesses, a speedy trial and the effective
assistance of counsel would violate Defendants' rights under the Fourteenth Amendment to the
United States Constitution and the Fourth, Fifth, and Sixth Amendments as incorporated into the

Fourteenth Amendment, and Defendants’ rights under analogous provisions of the California

Constitution,
SEPARATE AND AFFIRMATIVE DEFENSE
(Claims Subject to Arbitration)
30, As a separate and affirmative defense, Defendants allege that Plaintiff’s claims are

barred in whole or in part because some or all of those with whom he is allegedly “similarly
situated” entered into an agreement to submit all employment related claims to binding arbitration,
Defendants do not waive their right to enforce the signed arbitration agreements of any alleged
putative class members
SEPARATE AND AFFIRMATIVE DEFENSE
{Claims Subject to Arbitration on Individual Basis)

3L Plaintiff’s claims are barred in whole or in part because some or all of the alleged
putative class may have entered into an agreement 10 submit all employment related clajms to
binding arbitration, which included a valid class action walver provision. See AT&T Mobility, LLC

v. Concepcion, 131 8. Ct. 1740 (2011), Defendants do not waive their right to enforce the signed

arbitration agreements of any alleged putative class members,

9.

DEFENDANTS' ANSWER TO PLAINTIFF'S COMPLAINT
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SEPARATE AND AFFIRMATIVE DEFENSE
(Federal Exnclave Doctrine)
32, As a separate and affirmative defense, Defendants are iﬁformcd and believe that
further investigation and discovery will reveal, and on thal basis alleges, that Plaintiffs Complaint

and each cause of action set forth therein, or some of them, are barred by the federal enclave

doctrine.
SEPARATE AND AFFIRMATIVE DEFENSE
. {Unjust Enrichment)
33. As a separate and affirmative defense, Defendants allege that Plaintiff or members of

the members of the putative class members he seeks to represent would be unjustly enriched if

allowed to recover on the Complaint,
SEPARATE AND AFFIRMATIVE DEFENSE
(No Knowledge of Work)
34, As a separate and affirmative defense, Defendants allege that if either Plaintiff or any
putative class member “worked” hours for which compensation was not paid, Defendants had no

knowledge, or reason to know, of such “work™ and such overtime “work™ was undertaken without

the consent or permission of Defendants.
SEPARATE AND AFFIRMATIVE DEFENSE

(Failure to Take Brealks Provided)

35, As a separate and affirmative defense, Defendants allege that Plaintiff or members of
the putative class Plaintiff purports to represent has no right to a premium payment under California
Labor Code section 226.7 because, to the extent, if any, that person did not teke breaks, it was
because he/she: (1) failed to take breaks that were provided to him/her in compliance with California
law; (2) chose not to tale rest breaks that were anthorized and permitted; or (3) waived his/her right

to meal breaks under Califoria Labor Code section 512(a),

10,

DEFENDANTS' ANSWER TO PLAINTIFF'S COMPLAINT
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SEPARATE AND AFFIRMATIVE DEFENSE
(No Employment Relationship)

36. As a separate and affirmative defense, Defendants GEO Corrections Holdings, Inc.,
and GEQO Corrections and Detention, LLC each allege that there was no employment relationship
between each of them and Plaintiff or any of the putative class Plaintiff purports to represent;
therefore, the Complaint, and each of its purported claims, fails to state a claim upan which reljef
can be granted as to these defendants.

SEPARATE AND AFFIRMATIVE DEFENSE
{Reservation of Rights)
37. Defendants may have additional, as yet unstated, defenses available, Defendants

reserve the right to assert additional affirmative defenses in the event discovery indicates that they

wauld be appropriate,

WHEREFORE, Defendants pray that:

1. The Complaint be dismissed in its entirety with prejudice, and that Plajntiff end any

putative class members take nothing by the Complaint;

2. Judgment be eritered against Plaintiff and in favor of Defendants;

3 Defendants be awarded its costs of suit and reasonable attorneys® fees if allowable by
law; and

4, The Court award Defendants such other and further relief as it deems appropriate,

Dated: August 21,2014

FLIZABETT STAGGS WILSON
MICHELLE RAPOPORT

LITTLER MENDELSON, P.C.

Attorneys for Defendants THE GEO GROUP,
INC, D/B/A/ GEO CALIFORNIA, INC,; GEQ
CORRECTIONS HOLDINGS, INC.; AND
GEO CORRECTIONS AND DETENTION,

LLC

11,

DEFENDANTS' ANSWER TO PLAINTIFF'S COMPLAINT
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PROOF OF SERVICE,

STATE OF CALIFORNIA ' )

s8:
COUNTY OF LOS ANGELES :
1 am employed in the County of Los Angeles, State of California. 1 am over the age

of 18, and not a party to the within action. My business address is 633 West Fifth Street, 63rd Floor,
Los Angeles, CA 90071,

On August 21, 2014, T served the within documents described as:

DEFENDANTS' ANSWER TO PLAINTIFF’S UNVERIFIED CLASS ACTION
COMPLAINT

X BY MAIL: I caused such envelope, with postage thereon fully prepaid, to be placed in

the Unjted States mail at Los Angeles, California. Tam readily familiar with the
practice of Littler Mcndelson for collection and processing correspondence for mailing,
Undor that practice, it would be depesited with the United States Postal Service on that
saine day with postage thereon fully prepaid at Los Angeles, California in the ordinary
course of business. T am aware that on motion of the party served, service is presumed
invalid if postal cancellation date or postage meter date is more than one day after date
of deposit for mailing in affidavit.

on the interested parties by placing a true and correct copy thereof in a sealed envelope(s) addressed

as follows:
Attorneys for Plaimiff, VICTOR LOPEZ

Eric D. Rouen, Bsq. (SBN 242341)

THE DOWNEY LAW FIRM, LLC (Qf Counsel)
P.O. Box 102]

Unionville, PA 19375

Telephone: 610.324.2848

Facsimile! 610.813.4579

Email: downeyjustice@gmnil.com

I declare under penalty of perjury under the Jaws of the State of California that the

above is true and correct, Excouted on August 24, 2014, at Los Angeles, California,
7/

Aottt 7
L_,]V{‘ Taret 15, Kadric &

Finnwide:128384426.2 059218,1000
12,

DEFENDANTS' ANSWER TO PLAINTIFF'S COMPLAINT
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| { ELIZABETH STAQGS WILSON, Bar No, 183160

MICHELLE RAPOPORT, Bar No, 247459 CON
2 | LITTLER MENDELSON, P.C. ORIGINMED COPY
633 West 5th Street 3"89"01 Court of omﬁm
3 | 63xd Floor PUt Sl Lok Anaaigy
Los Angeles, CA 90071
4 | Telephone:  213.443.4300 AUG 22 2014
Fax No.! 213.443.4299
5 SherrIﬁBCaner Exeeutiveg Uthoer/Cler
Attorneys for Defendants THE GEQ GROUP, INC. v R Pleasan, Deputy
6 § D/B/A GEO CALIFORNIA, INC,,
CORRECTIONS HOLDINGS TNC AND GEQ
7 § CORRECTIONS AND DETENTION, LLC
8
9 SUPERIOR COURT OF THE STATE OF CALIFORNTA
10 COUNTY OF LOS ANGELES-CENTRAL CIVIL WEST
It | YICTOR LOPEZ, on behalf of himself and Case No, BCSS2481
on behalf of all other similarly situated ' B
12 { individuals, ASSIGNED FOR ALL PURPOSES TO THE
HON JUDGE SHEPARD WILEY, JR,
13 Plaintiff, DEPT 311
14 v, [CLASS ACTION]
15 § THE GEO GROUP, INC, D/B/A GEO NOTICE OF ERRATA TO DEFENDANTS’
CALIFORNIA, INC.; GEO ANSWER TO PLAINTIFE’S UNVERIFIED
16 | CORRECTIONS HOLDINGS, INC.; GEO CLASS ACTION COMPLAINT
CORRECTIONS AND DETENTION,
17 § LLC; and DOES 1-50, inclusive, Trial Date: Not set
Complaint Filed: July 22,2014
i8 Defendants,
19
20 TO ALL PARTIES AND THEIR RESPECTYVE ATTORNEY(S) OF RECORD:
21 PLEASE TAKE NOTICE that Defendants The GEO Group, lnc., d/b/a GEQ California, Inc.,
22 | GEO Corrections Holdings, Inc,, and GEO Corrections and Detentlon, LL.C ("Defendants™) filed
23 || thelr Answer to Plaintiff's Unverified Class Action Complaint on August 21, 2014, and
24 | misidentified the defendants that may have employed Plainliff or putative class members in the
25 § General Deniel and in their thirty-sixth separate and affirmative defense (“No Employment
26 [ Relationship'),
27 4 M
28 4 M
O e
‘"%m' NOTICE OF ERRATA TO DEFENDANTS' ANSWER TO PLAINTIFF'S COMPLAINT

Exhibit C

40



MUR718000614

Case 2:14-cv-06639-PSG-PLA Document 2 Filed 08/22/14 Page 41 of 45 Page ID #:104

] The third paragraph of the General Denial should read:
2 “Further, GEO Corrections Holdings, Inc. did not employ Plaintiff or
3 any member of the purported putative class during the relevant time
4 period.” (Answer, p. 2, lines 23-24.)
5 The thirty-sixth separate and affirmative defense should read as follows:
6 “As a separate and affirmative defense, Defendant GEO Corrections
7 Holdings, Inc. alleges that there was no employment relationship
8 between it and Plaintiff or any of the putative class Plaintiff purports to
9 represent; therefore, the Complaint, and each of its purported claims,
10 fails to state a claim upon which relief can be granted as fo this
11 defendant,” (Answer, p. 11, lines 3-7.)
12
13 .
14 Dated: August 22,2014 Respectfully submitted,
15 v
e ;
16 FLIZABETH ITAGGS WILSON
MICHELLE RAPOPORT
17 LITTLER MENDELSON, P.C.
Attorneys for Defendants THE GEO GROUP,
18 INC. D/B/Af GEO CALIFORNIA, INC.; GEO
CORRECTIONS HOLDINGS, INC.; AND
19 GEO CORRECTIONS AND DETENTION,
LLC
20
21
22
23
24
25
26
27
28
LITTLER MENDELSON, PC. 2.
637 Weut Bih Stresl

Low Ao, G 11 NOTICE OF ERRATA TO DEFENDANTS' ANSWER TO PLAINTIFF'S COMPLAINT
213443430
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PROOF OF SERVICE
STATE OF CALIFORNIA )
ss:
COUNTY OF LOS ANGELES %

I am employed in the County of Los Angeles, State of California. [ am over the age
of 18, and not a party to the within action. My business address is 633 West Fifth Street, 63rd Floor,

Los Angeles, CA 90071,
On August 22, 2014, 1 served the within documents described as:

NOTICE OF ERRATA TO DEFENDANTS’ ANSWER TO PLAINTIFF'S
UNVERIFIED CLASS ACTION COMPLAINT

)x{ BY MAIL: | caused such envelope, with postage thereon fully prepaid, to be placed in
the United States mail at Los Angeles, California. {am readily familiar with the
practice of Littler Mendelson for collection and processing correspondence for mailing.
Under that practice, it would be deposited with the United States Postal Service on that
same day with postage thereon fully prepaid at Los Angeles, California in the ordinary
course of business. T am aware that on motion of the party served, service is presumed
invalid if postal cancellation date or postage meter date is more than one day after date

of deposit for mailing in affidavit,

on the interested parties by placing a true and correct copy thereof in a sealed envelope(s) addressed

as follows:
Attorneys for Plaintiff, VICTOR LOPEZ

Eric I Rouen, Bsg. (SBN 242341)

THE DOWNEY LAW FIRM, LLC (Of Counsel)
P.O. Box 1021

Unlonville, PA 19375

Telephone: 610.324.2848

Facsimile: 610,813.4579

Email; downeyjustice@gmail.com

I declare under penalty of perjury under the laws of the State of California that the

above is true and correct. Executed on August 22/2014, at Los Angeles, California,

/}/ﬂ/ﬁ%’ 47 15197 %/{V/A /::’/

v @ﬁ‘ﬁé‘t’ E. Kadric?

Finnwide: 128576959} 059218.1000
3.

NOTICE OF ERRATA TO DEFENDANTS® ANSWER TO PLAINTIFF'S COMPLAINT
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RLIZABETH STAGGS WILSON, Bar No. 183160
MICHELLE RAPOPORT, Bar No. 247459
LITTLER MENDELSON, P.C.

633 West 5th Street

63rd Floor

Los Angeles, CA 90071

Telephone:  213.443.4300

Fax No.: 213.443.4299

Attorneys for Defendants THE GEO GROUP, INC.
D/B/AJ GEO CALIFORNIA, INC,, GEO
CORRECTIONS HOLDINGS, INC., AND GEO
CORRECTIONS AND DETENTION, LLC

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF LOS ANGELES

VICTOR LOPEZ, on behalf of himself and Case No. BC5524281

on behalf of all other similarly situated
indjviduals, ASSIGNED FOR ALL PURPOSES TO THE
HON JUDGE SHEFARD WILEY, JR.
Plaintiff, DEPT 311

DEFENDANTS® NOTICE OF FILING

v,
NOTICE OF REMOVAL

THE GEO GROUP, INC. D/B/A GEO

CALIFORNIA, INC.; GEO
CORRECTIONS HOLDINGS, INC.; GEO Complaint Filed:  July 22, 2014

CORRECTIONS AND DETENTION,
LLC; and DOES 1-50, inclusive,

Defendants,

TO THE CLERK OF THE ABOVE-ENTITLED COURT:

PLEASE TAKE NOTICE that on August 22, 2014, Defendants The GEO Group, Inc., d/bfa/
GEO California, Inc., GEO Corrections Holdings, Inc., and GEO Corrections and Detention, LLC,
filed in the United States District Court for the Central District of California a Notice of Removal
(the “Notice™), a copy of which is attached hereto as Exhibit A.

PLEASE TAKE FURTHER NOTICE that, by the filing of the Notice, the above-entitled

action has been removed from this Court to the United States District Court for the Central District

NOTICE OF FILING NOTICE OF REMOV AL
Exhibit D
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of California pursuant to 28 U.S.C. §1446, and this Court may proceed no further unless and until

the action is remanded.

Dated; August 22,2014

ELIZABETH STAGGS WILSON
MICHELLE RAPOPORT
LITTLER MENDELSON, P.C.
Attorneys for Defendants THE GEO GROUP,
INC. D/B/A/ GEO CALIFORNIA, INC,; GEO
CORRECTIONS HOLDINGS, INC,; AND
SII:SO CORRECTIONS AND DETENTION,

C

2.

NOTICE OF FILING NOTICE OF REMOVAL
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LITTLER MENDGLSON, P.C,
633 Wasl 5th Stroat

63rd Floor
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213,443,4300

PROOF OF SERVICE

Tama residqnt_of the State of California, over the age of eighteen years,
and not a party to the within action. My business address is 633 West Fifth Street,
63rd Floor, Los Angeles, California 90071, On August 22, 2014, 1 served the within

document(s):

DECLARATION OF MICHELLE RAPOPORT IN SUPPORT QF
DEFENDANTS’ NOTICE OF REMOVAL

by placing a true copy of the document(s) listed above for collection
and mailing following the firm’s ordinary business practice in a sealed
envelope with postage thereon fully prepaid for deposit in the United
States mail at Los Angeles, California addressed as set forth below.

Attorneys for Plaintiff, VICTOR LOPEZ

Eric D. Rouen, Esq. gBN 242341&
FIRM, LLC (Of Counsel)

THE DOWNEY LA

P.O. Box 1021

Unionville, PA 19375

Telephone: 610.324.2848

Facsimile: 610.813,4579

Email; downeyjustice@gmail.com

I am readily familiar with the firm's practice of collection and processing
correspondence for mailing and for shipping via overnight delivery service. Under
that practice it would be deposited with the U.S. Postal Service or if an overnight
delivery service shipment, deposited in an overnight delivery service pick-up box or
office on the same day with postage or fees thereon fully prepaid in the ordinary

course of business.

I declare that I am employed in the office of a member of the bar of this
court at whose direction the service was made,

Executed on August 22, 2014, at Los Angeles, California.

\Maurgaret E. Kddric ~

Firmwide:128384453.1 059218.1000 «\)

45.
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HoLTzMANVOGELJOSEFIAKTORCHINSKY PLLC

Attorneys at Law
45 North Hill Drive ® Suite 100 ®* Warrenton, VA 20186

January 20, 2017

Jeff Jordan, Esq.

Assistant General Counsel

Complaints Examination & Legal Administration
Office of General Counsel

Federal Election Commission

999 E Street, NW

Washington, DC 20463

Re:  Response of The GEO Group, Inc., GEO Corrections Holdings, Inc., and GEO
Reentry Services, LLC, in MUR 7180

Dear Mr. Jordan,

This response is submitted by the undersigned counsel on behalf of The GEO Group,
Inc., GEO Corrections Holdings, Inc., and GEO Reentry Services, LLC, in connection with
Matter Under Review 7180. The Complainant submitted an Initial Complaint in early November
2016, which was received by the Respondents on November 7, 2016. The Complainant filed a
Supplemental Complaint in late December 2016, a copy of which was received from the
Commission on December 29, 2016. Prior to receiving the Supplemental Complaint, the
Commission granted a second extension of time to respond until January 20, 2017.

The Initial Complaint alleges that GEO Corrections Holdings, Inc., violated 52 U.S.C.
30119(a)(1) when it made a contribution to Rebuilding America Now. The Supplemental
Complaint identifies a second contribution made by GEO Corrections Holdings, Inc., to
Rebuilding America Now on November 1, 2016, in the amount of $125,000 which was disclosed
on the Post-General Election Report of Rebuilding America Now filed on December 8, 2016.
The Supplemental Complaint also identifies two contributions made by GEO Corrections
Holdings, Inc., on September 27, 2016 ($200,000 to Senate Leadership Fund) and April 17, 2015
($100,000 to Conservative Solutions PAC), that the Complainant apparently overlooked earlier.t

The Complainant’s conclusion that GEO Corrections Holdings, Inc. violated the federal
contractor contribution prohibition is incorrect. First, GEO Corrections Holdings, Inc. was not a
federal contractor during the relevant period. The entity that was a party to the sub-grant
contract identified in the Initial Complaint was GEO Reentry Services, LLC. The Supplemental
Complaint does not identify any other contract that is alleged to be a federal contract. Second,
the entity that was a party to the contract identified in the Initial Complaint, GEO Reentry

1 Commission records show that GEO Corrections Holdings, Inc., contributed a total of $645,000 to five
committees during 2015-2016.

MUR 7180, Response
Page 1 of 16
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Services, LLC, did not contract with the federal government, but rather with the Louisiana
Department of Public Safety and Corrections. The contract that the Complainant identifies in the
Initial Complaint is not a federal contract for purposes of 52 U.S.C. § 30119.

The Complainant misidentifies the contracting party, mischaracterize GEO Corrections
Holdings, Inc. as a federal contractor, and premises its Initial Complaint on a contract that is not
a federal contract. Recent comments made to the press suggest that the Complainant is either
unaware of the applicable law, or has simply chosen to ignore it for the sake of garnering media
coverage.? The Supplemental Complaint further clouds the record with several pages of
irrelevant information, suggests that other contracts might be at issue without identifying any of
those other contracts, and offers at least three theories of liability while providing only the most
cursory explanation of how those theories might apply to the often misstated “facts” at hand.

Both the Initial Complaint and the Supplemental Complaint should be dismissed. The
Complainant’s factual allegations are incorrect, irrelevant, and/or incomplete. There is no basis
for the Complainant’s legal accusations because the underlying factual presentation is inadequate
to provide any reason to believe any violation occurred. The Complainant’s poorly-researched
and convoluted legal claims may have generated press coverage, but are insufficient to warrant
any reason to believe finding by the Commission. As demonstrated below, GEO Corrections
Holdings, Inc. is not a federal contractor, and its contributions to federal committees did
not violate the federal contractor contribution prohibition.

l. BACKGROUND
A. GEO Corrections Holding, Inc. Contributions to Rebuilding America Now

GEO Caorrections Holdings, Inc., wrote a contribution check to Rebuilding America Now
in the amount of $100,000 on August 17, 2016, see attached, and that check was evidently
received by Rebuilding America Now on August 19, as reflected on Rebuilding America Now’s
quarterly report.®> GEO Corrections Holdings, Inc. contributed an additional $125,000 to
Rebuilding America Now on November 1, 2016. Rebuilding America Now is registered with the
Commission as an independent expenditure-only committee and may lawfully accepted
unlimited contributions from corporations pursuant to Citizens United v FEC, SpeechNow.org v.
FEC, Advisory Opinion 2010-11 (Commonsense Ten), and Advisory Opinion 2010-09 (Club for
Growth).

2 Betsy Woodruff, Did Private Prison Contractor Illegally Boost Trump?, The Daily Beast (Dec. 14,
2016), http://www.thedailybeast.com/articles/2016/12/14/did-private-prison-contractor-illegally-boost-
trump.html (“The Campaign Legal Center argues that this is a distinction without a difference, and that
the federal contractor ban should apply to the company’s subsidiary. ‘GEO Corrections Holdings Inc.
and its parent company are indistinguishable,” Fischer said.”). Mr. Fischer’s statement ignores
longstanding Commission precedent, as well as basic tenets of tax and corporate law.

3 The Complainant’s alleged timeline is inaccurate. GEO Corrections Holdings, Inc., wrote the check at
issue on August 17, 2016, prior to the Department of Justice’s announcement. See Initial Complaint at

7.
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The Complainant alleges that the contributions made by GEO Corrections Holdings, Inc.
to Rebuilding America Now violated the Act’s prohibition on contributions by federal
government contractors at 52 U.S.C. § 30119(a)(1). The Supplemental Complaint also identifes
a 2015 contribution to Conservative Solutions PAC, and a 2016 contribution to Senate
Leadership Fund. During the period in which these contributions were made (April 2015 -
November 2016), GEO Corrections Holdings, Inc., did not have, and was not seeking, any
contracts with the federal government. To the extent that information obtained by the
Complainant at USAspending.gov indicates that GEO Corrections Holdings, Inc. entered into or
held a federal contract in 2015, that information is incorrect.

B. Contract Identified By Complainant

As noted by Complainant, USAspending.gov indicates that GEO Corrections Holdings,
Inc. received a “grant” of $266,666, which is characterized as a “sub-award transaction,” during
fiscal year 2015. As has been the case in past enforcement matters, information found on
USAspending.gov is not always accurate.

The transaction in the amount of $266,666 derives from a state government contract
between the Louisiana Department of Public Safety and Corrections and GEO Reentry Services,
LLC. See attached contract. On November 30, 2015, the U.S. Department of Justice, Office of
Justice Programs, issued a “prime award” grant of $700,000 to the Louisiana Department of
Public Safety and Corrections for the “Louisiana Capital Area Regional Reentry Initiative.” A
“sub-award” grant of $266,666 then made by the Louisiana Department of Public Safety and
Corrections to GEO Reentry Services, LLC to provide certain community reentry services in
Baton Rouge. GEO Corrections Holdings, Inc. was not a party to this contract, and the contract
with GEO Reentry Services, LLC, was not a federal contract at all.

C. D. Ray James Detention Facility, Georgia

The Complainant asserts that “GEO Corrections Holdings, Inc. operates the D. Ray
James Detention Facility in Folkston, Georgia, according to labor relations cases filed with the
National Labor Relations Board (NLRB).” Initial Complaint at 6. This assertion is factually
incorrect. (It is unclear why GEO Corrections Holdings, Inc. is identified as the employer in the
NLRB action referenced in the Complaint at Paragraph 6.)

The federal government’s contract for services in connection with the D. Ray James
Detention Facility is not with GEO Corrections Holdings, Inc., but with Cornell Companies, Inc.
Cornell Companies, Inc. contracts with, and receives funds from, the U.S. Department of Justice.
See Affidavit of Ambert Martin at 2.

Cornell Companies, Inc. was acquired by The GEO Group, Inc. via a “reverse-triangular
merger”# in 2010, and is now a wholly-owned subsidiary of The GEO Group, Inc. The GEO
Group, Inc. is the sole shareholder of Cornell Companies, Inc. Within The GEO Group family of

4 Details of this transaction were reported to the U.S. Securities and Exchange Commission, and are
available at https://www.sec.gov/Archives/edgar/data/923796/000095012310036325/0000950123-10-
036325-index.htm.

MUR 7180, Response
Page 3 of 16



MUR718000624

companies, GEO Corrections Holdings, Inc. and Cornell Companies, Inc., are both “first level”
subsidiaries that are wholly-owned by The GEO Group, Inc. See Affidavit of Marcel Maier at
2, 6. Neither GEO Corrections Holdings, Inc., nor GEO Reentry Services, LLC, is a party to any
federal contract involving the D. Ray James Detention Facility. See Affidavit of Amber Martin
at 1 3. GEO Corrections Holdings, Inc. and GEO Reentry Services, LLC are both legally
separate and distinct from Cornell Companies, Inc.

Contrary to Complainant’s assertions, GEO Corrections Holdings, Inc. does not operate
the D. Ray James Detention Facility, and GEO Corrections Holdings, Inc. does not hold any
contract, federal or otherwise, to provide services in connection with the D. Ray James Detention
Facility. See Affidavit of Amber Martin at § 4. (For the same reasons, Complainant’s
characterization of the D. Ray James Detention Facility as a “GEO Corrections Holdings, Inc.
facility” is also incorrect. See Initial Complaint at § 22.)

D. The GEO Group, Inc. — Corporate Structure

As was the case with “Chevron” in MUR 6726 (Chevron Corporation), “GEQ” is not a
single “integrated organization,” but rather, it is a family of subsidiaries and wholly-owned
entities that are separate and distinct legal entities. See MUR 6726 (Chevron Corporation), First
General Counsel’s Report at 3-4.

The GEO Group, Inc. sits at the top of the larger GEO corporate structure. Beneath The
GEO Group, Inc. are several wholly-owned subsidiaries, including GEO Corrections Holdings,
Inc. and Cornell Companies, Inc. Both GEO Corrections Holdings, Inc. and Cornell Companies,
Inc. have their own subsidiary companies. For example, GEO Reentry Services, LLC is a
subsidiary of GEO Corrections Holdings, Inc.

In 2013, The GEO Group family of companies underwent an internal corporate
restructuring as part of a complex conversion to a Real Estate Investment Trust (REIT). This
conversion required, among other things, a reorganization of certain operations into separate
legal wholly-owned operating business units known as “taxable REIT subsidiaries.” Through
this structure, non-real estate related businesses are housed within wholly-owned taxable
subsidiaries of the REIT, while business segments that are real estate related are part of the
REIT.®> For present purposes, we note that the existence of various legally separate wholly-
owned subsidiaries within The GEO Group, Inc. family of companies is directly related to this
REIT restructuring.

1. GEO Corrections Holdings, Inc.

GEO Corrections Holdings, Inc. is incorporated in the State of Florida. GEO Corrections
Holdings, Inc. is a wholly-owned subsidiary of GEO Group, Inc., and is a holding company for
several operating subsidiaries within The GEO Group family of companies. These subsidiaries
are involved in operation, management, and construction of private correctional and detention

° Additional details of this structure are included in the company’s first quarter 2013 publication “Geo
World,” which is attached hereto, and is also available at http://www.geogroup.com/userfiles/337el14c1-
4d30-4723-a85d-a02f51816e54.pdf.
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facilities, community reentry facilities, inmate transportation, and electronic monitoring and
tracking. See Affidavit of Amber Martin at § 5.

GEO Corrections Holdings, Inc. houses and performs a number of administrative
functions on behalf of The GEO Group family of companies. For instance, GEO Corrections
Holdings, Inc. is the employer of those individuals engaged in administration and management
functions at The GEO Group’s corporate headquarters in Boca Raton, Florida. Pursuant to a
formal management services agreement, GEO Corrections Holdings, Inc. performs a variety of
management services for The GEO Group family of companies. See Affidavit of Marcel Maier
at 1 7. GEO Corrections Holdings, Inc. does not contract with any government entities, and does
not provide services of any kind to any entities outside The GEO Group family of companies.®
Accordingly, GEO Corrections Holdings, Inc. has no government contracts of any kind. See
Affidavit of Amber Martin at 1 6. The Complainant’s insistence to the contrary is incorrect. See
Supplemental Complaint at 4 (“available records indicate that GEO Corrections Holdings, Inc.,
is indeed a contracting legal entity that holds contracts with multiple government agencies™).

As noted, GEO Corrections Holdings, Inc. does not generate income through the sale of
goods or services to persons beyond The GEO Group family of companies. Rather, all GEO
Corrections Holdings, Inc. revenue derives from its subsidiaries and its intercompany agreements
with other entities within the The GEO Group family of companies.” GEO Corrections
Holdings, Inc., has receipts in excess of $250 million annually. These funds are received by
other companies within The GEO Group family of companies from their customers and
transferred to GEO Corrections Holdings, Inc., for tax, administrative and management purposes.
See Affidavit of John Tyrrell at | 2.

The annual receipts of GEO Corrections Holdings, Inc. far exceed the amount of the
federal contributions at issue in this matter, even after receipts from entities with federal
contracts are set aside.® See Affidavit of John Tyrrell at § 3.

2. GEOQO Corrections and Detention, LLC

GEO Corrections and Detention, LLC, a wholly-owned subsidiary of GEO Corrections
Holdings, Inc., has numerous state and local government contracts, but does not contract with the
federal government. See Affidavit of John Tyrrell at § 4. For instance, in 2016, GEO
Corrections and Detention, LLC earned in excess of $7.8 million from the State or Florida for the

® GEO Corrections Holdings, Inc., is similar to Chevron Corporation in this regard. As noted in MUR
6726 (Chevron Corporation), Chevron Corporation “[a]s a general matter ... does not sell any goods or
services.” MUR 6726 (Chevron Corporation), Factual and Legal Analysis at 2.

" See MUR 6726 (Chevron Corporation), Factual and Legal Analysis at 2 (“Chevron’s primary assets
consist of stock of other companies, and Chevron derives most of its income from the dividends of those
companies”).

8 See MUR 6726 (Chevron Corporation), Factual and Legal Analysis at 7 (“Chevron appears to have
sufficient funds not derived from revenue of subsidiaries with federal contracts to make the $2.5 million
contribution to CLF”) (emphasis in original).
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company’s operation of Graceville Correctional Facility. See Affidavit of John Tyrrell at | 4.
Although this non-federal contract (among others) was erroneously attributed to GEO
Corrections Holdings, Inc., we note that the revenue derived from this contract far exceeds the
total amount of federal contributions at issue.

3. GEO Reentry Services, LLC

As noted above, the government contract valued at $266,666 that is referenced in the
Initial Complaint is held by GEO Reentry Services, LLC. GEO Reentry Services, LLC (then
known as GEO Reentry Services, Inc.), was previously a wholly-owned corporate subsidiary of
The GEO Group, Inc. In December 2012, as part of the REIT conversion process, GEO Reentry
Services, Inc., was converted to its present LLC form, and 100% interest in the entity was
transferred from The GEO Group, Inc. to GEO Corrections Holdings, Inc., making GEO
Corrections Holdings, Inc. the sole member of GEO Reentry Services, LLC. See Affidavit of
Marcel Maier at { 3.

GEO Reentry Services, LLC contracts with the federal government, as well as with state
and local governments. GEO Reentry Services, LLC is licensed to do business in 18 states,
including Louisiana. See Affidavit of Marcel Maier at 5. GEO Reentry Services, LLC
employs its own personnel, including operational staff at approximately 25 facilities, and owns
office-related property (furniture, computer equipment, office supplies, etc.). GEO Reentry
Services, LLC, does not own real property. See Affidavit of Marcel Maier at { 4.

4, Cornell Companies, Inc.

Cornell Companies, Inc. was acquired by The GEO Group, Inc. in 2010, and Cornell
Companies, Inc. became a wholly-owned subsidiary of The GEO Group, Inc. See Affidavit of
Marcel Maier at { 2.

Cornell Companies, Inc. remains separately incorporated in the State of Delaware. As
noted above, Cornell Companies, Inc. and GEO Corrections Holdings, Inc. are both “first level”
subsidiaries that are wholly-owned by The GEO Group, Inc. Cornell Companies, Inc. and GEO
Corrections Holdings, Inc. do not have direct financial arrangements with one another, and no
revenue from Cornell Companies, Inc. (including revenue derived from federal contracts) is
delivered directly to GEO Corrections Holdings, Inc. See Affidavit of John Tyrell at 15 (Itis
possible that Cornell Companies, Inc. pays money to one (or more) subsidiary companies within
The GEO Group family of companies in exchange for services, and that subsidiary subsequently
delivers funds to GEO Corrections Holdings, Inc.) GEO Corrections Holdings, Inc. has multiple
wholly-owned subsidiaries, including GEO Corrections and Detention, LLC, that do not contract
with the federal government, and which generate their revenue from sources unrelated to any
federal contracts. See Affidavit of John Tyrell at 1 4. Thus, the funds held by GEO Corrections
Holdings, Inc. that were drawn upon to make the contribution to Rebuild America Now
unquestionably included funds from sources without any federal contracts that far exceeded the
contribution amounts.
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1. LEGAL ANALYSIS

As explained below, the Initial Complaint should be dismissed on any or all of the
following grounds. The Federal Election Campaign Act, as amended, prohibits a person “[w]ho
enters into any contract with the United States or any department or agency thereof” from
making a contribution to any political party, committee, or candidate for public office. 52 U.S.C
§ 30119(a)(1); 11 C.F.R. 8 115.2. The federal contractor contribution prohibition is effective
during “the time between the earlier of the commencement of negotiations or when the requests
for proposals are sent out, and the later of — (1) The completion of performance under; or (2) The
termination of negotiations for, the contract or furnishing of materials, supplies, equipment, land,
or buildings, or the rendition of personal services.” 11 C.F.R. § 115.2(b).

“When determining whether a committee has received, or that an entity has made, a
contribution in violation of [52 U.S.C. § 30119(a)(1)], the Commission looks first to whether the
entity met the statutory and regulatory definition of government contractor at the time the
contribution was made.” MUR 6403 (Alaskans Standing Together), First General Counsel’s
Report at 14-15.

A. GEO Corrections Holdings, Inc., Was Not a Federal Contractor

As noted above, GEO Corrections Holdings, Inc. does not hold any government contracts
(federal, state, or local), and was not a federal contractor at the time the contributions at issue
were made. The entry found by Complainant at USAspending.gov is inaccurate. The identified
contract was not held by GEO Corrections Holding, Inc., but by GEO Reentry Services, LLC,
and the contracting party was not the federal government, but the Lousiana Department of Public
Safety and Corrections. See attached contract.

The Complainant claims that “GEO Corrections Holdings, Inc. appears to have been
performing and/or negotiating federal contracts at the same time that it made its $100,000
contribution to Rebuilding America Now ....” Initial Complaint at | 20; see also Initial
Complaint at § 25. This is incorrect, as GEO Corrections Holdings, Inc. does not perform or
negotiate any federal contracts. See Affidavit of Amber Martin at { 6.

Information presented in the Supplemental Complaint pertaining to National Labor
Relations Board proceedings and a class-action lawsuit in California,® see Supplemental

® The Complainant’s characterization of the Respondents’ answer to a class-action complaint filed in
California is intentionally dishonest and misleading. The Complainant claims that “[i]n its answer to that
complaint, GEO Corrections Holdings, Inc. did not contest this description of its operations [that it is ‘an
operator of detention and community re-entry facilities in California’], but instead claimed that it did not
employ the plaintiff nor any other member of the class.” See Supplemental Complaintat 2—4. The
referenced answer, which the Complainant attached as an exhibit to its Supplemental Complaint, begins
with the following sentence: “Defendants generally and specifically deny each and every allegation of
the Complaint, and the whole thereof, pursuant to section 431.30 of the California Code of Civil
Procedure and further deny that Plaintiff or any class that he purports to represent has been damaged in
any sum or at all” (emphasis added).

MUR 7180, Response
Page 7 of 16



MUR718000628

Complaint at 2 — 4, is irrelevant to the question of whether GEO Corrections Holdings, Inc.
sought, held, or performed a federal contract at the time the contributions at issue were made.
How GEO Corrections Holdings, Inc. might be characterized in proceedings before another
government agency has no bearing on whether GEO Corrections Holdings, Inc. actually is a
“federal contractor” for purposes of FECA and Commission regulations.'® See Supplemental
Explanation and Justification on Political Committee Status, 72 Fed. Reg. 5595, 5599 (Feb. 7,
2007) (“the use of the Internal Revenue Code classification to interpret and implement FECA is
inappropriate’).

B. The Initial Complaint Does Not Identify A Federal Contract

As noted above, the contract referenced in the Initial Complaint consisted of a sub-award
grant from the Louisiana Department of Public Safety and Corrections to GEO Reentry Services,
LLC. The contracting parties to the service agreement are Louisiana Department of Public
Safety and Corrections, a state agency, and GEO Reentry Services, LLC. Under FEC
regulations, this is not a federal contract. Commission regulations state:

The basic contractual relationship must be with the United States or any
department or agency thereof. A person who contracts with a State or local
jurisdiction or entity other than the United States or any department or agency
thereof is not subject to this part, even if the State or local jurisdiction or entity is
funded in whole or in part from funds appropriated by the Congress.

11 C.F.R. § 115.1(d).

The original 1977 Explanation and Justification for this provision indicates that this
bright-line distinction between federal and state contracts is the product of a 1974 Conference
Report discussion of the Medicaid program and questions about whether doctors who received
Medicaid payments for services qualified as federal contractors. The Conference Report
concludes they are not and explained:

Under so-called Medicaid programs, it is true that doctors may have specific
contractual agreements to render medical services, but such agreements are with
State agencies and not with the Federal Government. Medicaid programs are
administered by State agencies using Federal funds. The House committee did
not believe that section 611 prohibiting political contributions by government
contractors has any application to doctors rendering medical services pursuant to
a contract with a State agency.

Communication From the Chairman, Federal Election Commission, Explanation and
Justification of Part 115 — Federal Contractors at 120 (Jan. 12, 1977) citing S. Conf. Report 93-
1237, 93d Congress, 2d Sess., 68-69 (1974). Like Medicaid programs, criminal justice programs

10 More specifically, the term “employer” as used in labor law and by the National Labor Relations Board
obviously does not equate with “federal contractor,” as used in federal campaign finance law and by the
Commission. Compare, for example, the definition of “employer” found in the National Labor Relations
Act at 29 U.S.C. § 152(2) with the federal contractor prohibition at 52 U.S.C. § 301109.
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are often “administered by State agencies using Federal funds.” Entities that contract with these
state agencies are not federal contractors. See also Advisory Opinion 1980-26 (Stenholm) (“the
prohibitions of 441c would not apply to a situation where, as here, the contractual relationship of
the contributor is with another entity that is, in turn, under contract with the Federal Government
or an agency thereof”); Advisory Opinion 1975-110 (Treen) (“the Commission concludes that
where an individual contracts with a non-Federal agency, he does not become subject to the
prohibition of § 611 even if the agency receives Federal aid”).

C. The Supplemental Complaint References Other Specific Contracts, But Still
Does Not Identify Any Federal Contract

The Supplemental Complaint alleges that GEO Corrections Holdings, Inc. is listed “as
the “Vendor’ for at least six contracts with the State of Florida valued at tens of millions of
dollars.” Supplemental Complaint at 4. Contracts with the State of Florida, of course, are
irrelevant for purposes of the federal contractor prohibition, so it is unclear why the Complainant
would include this information. Furthermore, the Complainant failed to note in its Supplemental
Complaint that a few more “clicks” on the cited Florida Department of Finanical Services
website (https://facts.fldfs.com/Search/ContractSearch.aspx) reveals that the “Vendor” listing is
inaccurate and that five of the six referenced contracts were not made with GEO Corrections
Holdings, Inc., but with either The GEO Group, Inc. or GEO Corrections and Detention LLC.
(The remaining entry is for a non-contractual purchase order for copies of records in the amount
of $35.93.) All of this information was readily available to the Complainant, and it is unclear
why the Complainant chose to mislead the Commission on an entirely irrelevant point.

In short, neither the Initial Complaint nor the Supplemental Complaint identifies any
specific federal contract.

D. GEO Corrections Holdings, Inc. Is a Separate and Distinct Legal Entity

After inquiring “whether the entity met the statutory and regulatory definition of
government contractor at the time the contribution was made,” the Commission next considers
the special considerations that arise in the context of related entities. See MUR 6403 (Alaskans
Standing Together), First General Counsel’s Report at 15 (“In the case of a parent company
contributor, if it can demonstrate that it is, in fact, a separate and distinct legal entity from its
government contractor subsidiaries, and that it had sufficient funds to make the contributions
from non-subsidiary income, then the prohibition on contributions by government contractors
would not extend to the parent company.”)

The allegations in the Initial Complaint are relatively specific, but as is explained herein,
the specific allegations made in the Initial Complaint do not pertain to a federal contractor, and
the contract identified in the Initial Complaint is actually a state government contract.

The allegations in the Supplemental Complaint are considerably less specific, but it
appears that the Complainant has shifted its focus to the relationship between GEO Corrections
Holdings, LLC (the subsidiary) and The GEO Group, Inc. (the parent), and recognizes that GEO
Corrections Holdings, Inc., “does not itself hold federal contracts.” Supplemental Complaint at
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5. The Complainant appears to assume that The GEO Group, Inc. is a federal contractor for
purposes of the Act, but the Complainant does not identify any specific federal contract that The
GEO Group, Inc. allegedly holds. The Complainant has not met its burden of “set[ting] forth
sufficient specific facts, which, if proven true, would constitute a violation of the FECA.” MUR
4960 (Clinton), Statement of Reasons of Commissioners Mason, Sandstrom, Smith, and Thomas.

The GEO Group, Inc. does not deny that it is a federal contractor for purposes of the Act,
although we maintain that the complaints do not establish that point by identifying an actual
federal contract held by any Respondent.

1. Separate and Distinct Legal Entity Analysis

The facts alleged in the Initial and Supplemental Complaints involve (at least) five
different legal entities, several of which the Complainant is unaware: (1) GEO Corrections
Holdings, Inc.; (2) GEO Reentry Services, LLC; (3) The GEO Group, Inc., (4) Cornell
Companies, Inc.; and (5) GEO Corrections and Detention, LLC.

Each of these companies is a “separate and distinct legal entity.” GEO Corrections
Holdings, Inc. holds no federal contracts, and to the extent that any other legal entity within The
GEO Group’s broader corporate structure does have a federal contract, that does not convey
federal contractor status on GEO Corrections Holdings, Inc. See Advisory Opinion 1998-11
(Patriot Holdings) (“the prohibitions of 2 U.S.C. § 441c would not extend to an LLC holding
company as long as it is, in fact, a separate and distinct legal entity from its Federal contractor
subsidiaries”).

Federal contractor status does not extend from a parent company to a subsidiary company
when only the parent company contracts with the federal government, so long as the parent and
subsidiary are separate and distinct legal entities and the non-contracting subsidiary had
sufficient income from its own operations to make the contribution at issue.** The
Commission’s “separate and distinct legal entities” standard has been considered in three basic
contexts: (1) corporate parents and subsidiary companies; (2) holding companies and
subsidiaries; and (3) entities created by Indian tribes. The legal standard is the same in each
case.

With respect to the first context:

The Commission has recognized that if a parent company has an ownership
interest in a subsidiary that is a federal contractor, the parent company may make
a contribution without violating section [30119] if it is a “separate and distinct
legal entity” from its federal contractor subsidiary and has sufficient revenue not
derived from its contractor subsidiary to make a contribution. See, e.g., MUR
6403 (Aleut Corp. et al.); Advisory Op. 2005-01 (Mississippi Band of Choctaw
Indians); Advisory Op. 1998-11 (Patriot Holdings LLC) (superseded on other
grounds). If, however, the subsidiary is merely an agent, instrumentality, or alter

11 The Commission’s “separate and distinct entity” standard has been informed by corporate “alter ego”
and “piercing the veil” considerations. See Advisory Opinion 1998-11 (Patriot Holdings) at 5 n.3.
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ego of the holding company, then the parent company is prohibited from making a
contribution. Advisory Op. 1998-11 at 5.

MUR 6726 (Chevron Corporation), First General Counsel’s Report at 8; see also MUR 6726
(Chevron Corporation), Factual and Legal Analysis at 6.

With respect to the second context, the Commission applied the same basic principles to
holding companies and their subsidiaries, and reached the same result:

In past opinions, the Commission permitted a holding company of a national
bank, a holding company of a Federally chartered savings and loan, and a wholly
owned subsidiary of a Federally chartered savings and loan association, to make
contributions in connection with State and local elections and to make donations
to committees associated with national political party conventions. See Advisory
Opinions 1995-32, 1995-31, 1981-61, 1981-49, and 1980-7. The Commission
reasoned in these opinions that a holding company is considered a distinct legal
entity in its own right, apart from its subsidiaries, and that there is no language in
section 441D indicating that the prohibition (as to contributions in any election,
including State or local elections) extends to parent holding companies which are
not themselves national banks, or Federally chartered corporations or banks. See
id.

The Commission premised this position on the separate identity of a holding
company from a subsidiary and the absence of facts which indicated the
subsidiary was merely an agent, instrumentality, or alter ego of the holding
company. See Advisory Opinions 1995-32, 1995-31 and 1980-7. The
Commission has further required that the permitted political contributions of the
holding company be funded only from revenue not derived from subsidiaries that
are prohibited from the same activity by section 441b. See Advisory Opinions
1995-32, 1995-31, 1981-61 and 1981-49.

The Commission is of the opinion that this analysis should apply in PH’s
situation. The fact that PH and its subsidiaries are LLC’s rather than corporations
is not a significant distinction. As is the case with section 441b, the prohibitions
of 2 U.S.C. 8441c would not extend to an LLC holding company as long as it is,
in fact, a separate and distinct legal entity from its Federal contractor subsidiaries.

Advisory Opinion 1998-11 (Patriot Holdings) at 4-5 (superseded by LLC regulations).

Finally, in the third context, the Commission has recognized that corporate entities
created by Indian tribes are “separate and distinct” from the tribes themselves for purposes of the
federal contractor prohibition. For instance, in 2005, the Commission determined that the
Mississippi Band of Choctaw Indians was not prohibited from making federal contributions after
it “established and chartered” a for-profit corporation (IKBI, Inc.) for the purpose of seeking and
obtaining federal construction contracts. The Commission explained:
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In two advisory opinions the Commission has considered whether the Federal
contractor status of subordinate tribal enterprises limits the ability of Indian tribes
to make contributions. See Advisory Opinions 1999-32 and 1993-12. The
Commission concluded that if circumstances demonstrate that the tribal enterprise
has a distinct and separate identity from the Indian tribe itself, then the Act does
not prohibit a tribe from making contributions because of the Federal contractor
status of the tribal enterprise. See Advisory Opinion 1999-32.

The facts in this request are substantially similar to the facts considered in
Advisory Opinion 1999-32. As in Advisory Opinion 1999-32, circumstances
indicate that IKBI is a separate and distinct entity from the Tribe. These include
the separate incorporation of IKBI, the separate leasing and ownership of
property, the fact that no member of the Tribal council may serve on the IKBI
board, and that IBKI has a separate legal counsel, bank account, tax identification
number and separate employees, personnel and benefit policies from the Tribe.
Further, as in Advisory Opinion 1999-32, funds from the Tribal enterprise that is
a Federal contractor are not intermingled with other Tribal funds. The
Commission notes that revenues from IKBI may not be used to make
contributions to Federal candidates or political committees.

Accordingly, when IKBI qualifies as a Federal contractor, its status as Federal
contractor does not confer Federal contractor status on the Tribe and therefore
will not affect the Tribe’s political activities under 2 U.S.C. 441c [now 52 U.S.C
§ 30119].

Advisory Opinion 2005-01 (Mississippi Band of Choctaw Indians) at 4.
2. Facts and Circumstances Determinations

“In determining whether a parent company is ‘separate and distinct’ from its subsidiary,
the Commission has not articulated a specific test but has instead made determinations based on
the facts and circumstances presented in each matter.” MUR 6726 (Chevon Corporation), First
General Counsel’s Report at 9. In past matters, facts and circumstances taken into consideration
include:

Are the parent and subsidiary companies separately incorporated?*?

Do the entities have separate tax identification numbers?*3

Are the companies under the direction and control of separate management?*4

Does the parent company pay the salaries or expenses of its subsidiary?*°

Does the subsidiary’s government contract contain clauses or terms which would hold the
parent company liable for breaches by the subsidiary?*

12 MUR 6726 (Chevon Corporation), Factual and Legal Analysis at 6.

13 Advisory Opinion 2005-01 (Mississippi Band of Choctaw Indians) at 2.
14 MUR 6726 (Chevon Corporation), Factual and Legal Analysis at 6.

15 Advisory Opinion 1998-11 (Patriot Holdings) at 5.

MUR 7180, Response
Page 12 of 16



MUR718000633

e Did the contributing parent entity have sufficient funds not derived from revenue of
subsidiaries with federal contracts to make the contribution??’

e Inthe case of an Indian tribe, does the tribe’s Utility Authority have its own bank
account, employees, personnel policies, employee benefits, and legal counsel?*®

e Does the entity lease or own its own property?*°

The presence or absence of particular factors is not necessarily determinative. For
instance, two entities may have common officers and directors and still be “separate and distinct
legal entitites.” See Advisory Opinion 1998-11 (Patriot Holdings) at 5 n.3 ([*The fact that PH,
ASM and PCS share common officers or directors, absent other factors, would be insufficient to
establish that ASM and PCS were the alter egos of PH.” ); MUR 6726 (Chevron Corporation),
Factual and Legal Analysis at 6 (“publicly available information indicates that Chevron and
Chevron U.S.A. may share the same CEQO”). An entity may also be deemed “separate and
distinct” despite being financially dependent on another entity. For example, in Advisory
Opinion 2005-01 (Mississippi Band of Choctaw Indians), the tribal corporation at issue, IKBI,
was not financially independent from the tribe, and “[a]s a condition for issuing the bonds, the
bonding agent will require the Tribe ... to sign an ‘agreement of indemnity.” This obligates the
Tribe ... to act as co-indemnitor (along with IKBI) for any losses and liabilities on the bonds.”
Advisory Opinion 2005-01 (Mississippi Band of Choctaw Indians) at 2.

In its Supplemental Complaint, the Complainant argues that GEO Corrections Holdings,
Inc. and The GEO Group, Inc. “are nearly indistinguishable” because “[b]oth are incorporated at
the same address, in the same state, and with significant overlap between officers and directors.”
Supplemental Complaint at 5. This claim is both factually confused and legally incorrect.

Neither the Initial Complaint nor the Supplemental Complaint identifies a federal
contract that is actually held by either GEO Corrections Holdings, Inc., or The GEO Group, Inc.
The Initial Complaint incorrectly alleged that “GEO Corrections Holdings, Inc. is a federal
contractor” that “operates the D. Ray James Detention Facility in Folkston, Georgia.” Initial
Complaint at 11 19, 6. The Supplemental Complaint acknowledges this error, and then offers an
alternative theory of liability. See Supplemental Complaint at 5 (“Finally, even if GEO
Corrections Holdings Inc. were to offer evidence that it does not itself hold federal contracts, and
is not rendering personal services pursuant to a federal contract, its contribution is nonetheless
prohibited under the federal contractor ban.”). In past matters, the Commission analyzes a
situation in which the parent company holds a federal contract while the contributing subsidiary
company does not, and the inquiry focuses on wehther the subsidiary is a separate and distinct
legal entity. But if there is no evidence on the record that one or the other holds a federal
contract, there is nothing for the Commission to analyze. The Complainant does not identify a
federal contract allegedly held by The GEO Group, Inc., and the contract that the Complainant

16 Advisory Opinion 1998-11 (Patriot Holdings) at 5; Advisory Opinion 2005-01 (Mississippi Band of
Choctaw Indians) at 2.

1 MUR 6726 (Chevon Corporation), Factual and Legal Analysis at 7; Advisory Opinion 1998-11 (Patriot
Holdings) at 5.

18 Advisory Opinion 1999-32 (Tohono O’odham Nation) at 5; Advisory Opinion 2005-01 (Mississippi
Band of Choctaw Indians) at 2.

19 Advisory Opinion 2005-01 (Mississippi Band of Choctaw Indians) at 2.

MUR 7180, Response
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attributes to GEO Corrections Holdings, Inc. was not actually held by GEO Corrections
Holdings, Inc., and was not a federal contract. The Complainant submitted two complaints but
failed to identify a single federal contract.

However, if we concede that The GEO Group, Inc. is a federal contractor — even though
that fact is not established in either the Initial or Supplemental Complaint — it is still clear that
GEO Caorrections Holdings, Inc. is separate and legally distinct from The GEO Group, Inc. The
Complainant claims that GEO Corrections Holdings, Inc. and The GEO Group, Inc. “are nearly
indistinguishable” and that MUR 6726 (Chevron Corporation) is distinguishable. The
Complainant misstates the relevant law. “Being incorporated at the same address, in the same
state” is irrelevant. The relevant legal question is whether the two companies are “separately
incorporated.” See MUR 6726 (Chevron Corporation), Factual and Legal Analysis at 6. The
Commission has never suggested that the incorporator’s address or state of incorporation have
any bearing on the issue at hand. In fact, the very matter that the Complainant cites, MUR 6726
(Chevron Corp.), specifically notes that “Chevron and Chevron U.S.A. are located at the same
street address.” MUR 6726 (Chevron Corp.), Factual and Legal Analysis at 6. GEO Corrections
Holdings, Inc. and The GEO Group, Inc. are separately incorporated.

In fact, each of the entities discussed above is separately organized, either as a
corporation or limited liability company, and each has a different federal tax identification
number. While the operations of The GEO Group family of companies is complex and
overlapping in some regards, the companies within that structure are separate and legally
distinct, as is required by complex REIT-related statutes and regulations found in the federal tax
code. Separate entities within The GEO Group family of companies may have overlapping
leadership, but as the Commission previously determined, “[t]he fact that [Entity 1, Entity 2, and
Entity 3] share common officers or directors, absent other factors, would be insufficient to
establish that [Entity 2] and [Entity 3] were the alter egos of [Entity 1].” Advisory Opinion
1998-11 (Patriot Holdings) at 5 n.3. The Commission reiterated this holding in MUR 6726
(Chevron Corp.). See MUR 6726 (Chevron Corp.), Factual and Legal Analysis at 6-7 (citing
Advisory Opinion 1998-11 for the proposition that “overlapping officers and directors between a
parent company and its subsidiaries was insufficient to establish that the subsidiaries were alter
egos of the parent company”).

Finally, GEO Corrections Holdings, Inc. “had sufficient funds not derived from revenue
of [related organizations] with federal contracts” to make the contributions identified in the
Initial and Supplemental Complaint. MUR 6726 (Chevron Corp.), Factual and Legal Analysis at
7. GEO Corrections Holdings, Inc. has annual receipts in excess of $250 million, and it had
sufficient funds not derived from revenues of related organizations with federal contracts far in
excess of the total amount of federal contributions at issue in this matter.

In sum, GEO Corrections Holdings, Inc., did not at the relevant times (and does not
currently) hold any federal contract. GEO Corrections Holdings, Inc. is separate and
legally distinct from other entities within The GEO Group family of companies that may
derive revenue from federal contracts. GEO Corrections Holdings, Inc. had sufficient
revenue derived from sources other than related entities with federal contracts to make the
contributions at issue in this matter.

MUR 7180, Response
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D. The Constitutionality of the Federal Contractor Prohibition Is Not At Issue
In This Matter

The Complainant argues in support of the continued constitutional validity of the federal
contractor prohibition with respect to contributions to any political committee, including an
independent expenditure-only committee. We believe the Complainant’s position is incorrect as
a matter of law, but that the issue need not be addressed in this matter.

The question of whether the federal contractor prohibition may be applied
constitutionally to independent expenditure-only committees has not been definitively and
specifically resolved. Wagner v. FEC does not address contributions to independent
expenditure-only committees, and specifically notes that the plaintiffs in that case did not
challenge the prohibition with respect to contributions made to independent expenditure-only
committees. Wagner v. FEC, 793 F.3d 1, 4 (D.C. Cir. 2015) (“Nor do [plaintiffs] challenge the
law as the Commission might seek to apply it to donations to PACs that themselves make only
independent expenditures, commonly known as ‘Super PACs.””). The logic of Citizens United v.
FEC and SpeechNow.org. v. FEC — that independent expenditures are not corrupting as a matter
of law, and contributions to committees that make only independent expenditures cannot be
corrupting as a matter of law — leads to the unavoidable conclusion that the federal contractor
prohibition may not be applied constitutionally with respect to a contribution to an independent
expenditure-only committee. We acknowledge the Commission’s position taken in MUR 6403
(Alaskans Standing Together), but respectfully suggest this position will be rejected by the courts
when the issue is squarely presented.

The issue, however, need not be reached in this matter. As explained above, the
contribution at issue was not made by a federal contractor, so there is no statutory or regulatory
violation.

I11.  CONCLUSION

There is no reason to believe that GEO Corrections Holdings, Inc. violated 52 U.S.C.
§ 30119. The Complainant’s allegations rest on a series of factual errors and misstatements of
the law. While GEO Corrections Holdings, Inc. made the reported contributions to Rebuilding
America Now, Senate Leadership Fund, and Conservative Solutions PAC, GEO Corrections
Holdings, Inc. is not, and was not at the time, a federal contractor. The contract that the
Complainant attributes to GEO Corrections Holdings, Inc. was, in fact, held by GEO Reentry
Services, LLC. That contract was not a federal contract, but rather, was a contract with the
Louisiana Department of Public Safety. The GEO Group, Inc., GEO Corrections Holdings, Inc.,
GEO Reentry Services, LLC, GEO Corrections and Detention, LLC, and Cornell Companies,
Inc. are all separate and distinct legal entities, so the contracting activities of any one of these
entities does not confer federal contractor status on any other entity.

MUR 7180, Response
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In sum, the Complainant has failed to demonstrate the basic elements of a violation of the
federal contractor prohibition and there is no reason to believe a violation of the Act occurred.
This Complaint should be dismissed expeditiously.

Sincerely,

P
Jason Torchinsky
Michael Bayes
Counsel to Respondents

Attachments
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AFFIDAVIT OF AMBER MARTIN

PERSONALLY came and appeared before me, the undersigned Notary, the within named
AMBER MARTIN, and makes this his Statement and General Affidavit upon oath and
affirmation of belief and personal knowledge that the following matters, facts and things set forth
are true and correct to the best of his knowledge:

1. Tam Amber Martin, Executive Vice President, Contract Administration, for The GEQ
Group, Inc. I oversee government contracting matters for The GEO Group, Inc. family of
companies.

2. The federal government’s contract for services at the D. Ray James Detention Facility is
with Cornell Companies, Inc. Cornell Companies, Inc., contracts with, and receives
funds from, the U.S. Department of Justice.

3. Neither GEO Corrections Holdings, Inc. nor GEO Reentry Services, LLC is a party to
any federal contract involving the D. Ray James Detention Facility.

4. GEO Corrections Holdings, Inc. does not operate the D. Ray James Detention Facility,
nor does it hold any contract, federal or otherwise, to provide services in connection with
the D. Ray James Detention Facility.

5. GEO Corrections Holdings, Inc., a Florida corporation, is a wholly-owned subsidiary of
The GEO Group, Inc., and is a holding company for several operating subsidiaries within
The GEO Group family of companies. These subsidiaries are involved in operation,
management, and construction of private correctional and detention facilities, community
reentry facilities, inmate/detainee transportation, and electronic monitoring and tracking.

6. GEO Corrections Holdings, Inc. does not seek, negotiate, hold, or perform any federal
government contracts, or any government contracts of any kind.

[Signature Page Follows]
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DATED this the 'iq day of January, 2017

AU

%g%\ﬁ?e of Affiant, Amber Martin

SWORN to subscribed before me, this B day of January, 2017

Nviron Reneo Wather

NOTARY PUBLIC

My Commission Expires:

A[10]2013

. SHANNON RENEE WELLER
»4@ NOTARY PUBLIC

E% STATE OF FLORIDA

¥ Comm# FF158987

Expires 9/10/2018
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AFFIDAVIT OF JOHN TYRRELL

PERSONALLY came and appeared before me, the undersigned Notary, the within named JOHN
TYRRELL, and makes this his Statement and General Affidavit upon oath and affirmation of
belief and personal knowledge that the following matters, facts and things set forth are true and
correct to the best of his knowledge:

1. I am John Tyrrell, Director of Finance for The GEO Group, Inc. I am directly involved in
the financial operations of The GEO Group, Inc. and various subsidiaries, including GEO
Corrections Holdings, Inc.

2. GEO Corrections Holdings, Inc. has receipts in excess of $250 million annually. These
funds are received by other GEO subsidiaries from customers and transferred to GEO
Corrections Holdings, Inc. for tax, administrative and management purposes.

3. The annual receipts of GEO Corrections Holdings, Inc., far exceed the amount of the
contributions made to Rebuilding America Now ($225,000), Senate Leadership Fund
($200,000), and Conservative Solutions PAC ($100,000), even after receipts from entities
with federal contracts are set aside.

4. GEO Corrections and Detention, LLC, a wholly-owned subsidiary of GEO Corrections
Holdings, Inc., has numerous state and local government contracts, but does not contract
with the federal government. In 2016, GEO Corrections and Detention, LLC earned in
excess of $7.8 million from the State of Florida for its operation of Graceville
Correctional Facility, providing GEO Corrections Holdings, Inc. with sufficient revenue
from non-federal contractor subsidiaries to fund its political contributions.

5. Cornell Companies, Inc. and GEO Corrections Holdings, Inc. do not have direct financial
arrangements with one another, and no revenue from Cornell Companies, Inc. (including
revenue derived from its federal contracts) is delivered directly to GEO Corrections
Holdings, Inc. Funds received by Cornell Companies, Inc. pass to The GEO Group, Inc.

[Signature Page Follows]
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DATED this the El day of January, 2017

§gnﬁure of Afﬁ%ﬁf, John Tyrrell

SWORN to subscribed before me, this ﬂ day of January, 2017

N

NOTARY PUBLIC

My Commission Expires:
PB4 SHANNON RENEE WELLER
& NOTARY PUBLIC
9 ! \O! 2018 [E STATE OF FLORIDA
o* Comm# FF158987

Expires 9/10/2018
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AFFIDAVIT OF MARCEL MAIER

PERSONALLY came and appeared before me, the undersigned Notary, the within named
MARCEL MAIER, and makes this his Statement and General Affidavit upon oath and
affirmation of belief and personal knowledge that the following matters, facts and things set forth
are true and correct to the best of his knowledge:

1. I am Marcel Maier, Vice President, Tax, for The GEO Group, Inc. I oversee all tax
matters for The GEO Group, Inc. and its various subsidiaries, including GEO Corrections
Holdings, Inc.

2. Cornell Companies, Inc. was acquired by The GEO Group, Inc. via merger in 2010, with
Cornell Companies, Inc. becoming a wholly-owned subsidiary of The GEO Group, Inc.

3. Prior to December 2012, GEO Reentry Services, Inc. was a wholly-owned corporate
subsidiary of The GEO Group, Inc. In December 2012, GEO Reentry Services, Inc. was
converted to its present LLC form and renamed, and 100% ownership interest in the
entity was transferred from The GEO Group, Inc. to GEO Corrections Holdings, Inc. As
a result of this transfer of interest, GEO Corrections Holdings, Inc. became the sole
member of GEO Reentry Services, LLC.

4. GEO Reentry Services, LLC employs its own personnel, including operational staff at
approximately 25 facilities, and owns office-related property (furniture, computer
equipment, office supplies, etc.). GEO Reentry Services, LLC, does not own real
property.

5. GEO Reentry Services, LLC, is licensed to do business in 18 states, including Louisiana.

6. Within The GEO Group family of companies, GEO Corrections Holdings, Inc. and
Cornell Companies, Inc. are both “first level” subsidiaries that are wholly-owned by The
GEO Group, Inc.

7. Pursuant to a management services agreement with The GEO Group, Inc., employees of
GEO Corrections Holdings, Inc. perform administrative functions for The GEO Group
family of companies.

[Signature Page Follows]
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DATED this the [ E day of January, 2017

Mod e~

Signature of Affiant, Marcel Maier

SWORN to subscribed before me, thisli day of January, 2017

@hanmn Rened Lhlor

NOTARY PUBLIC

My Commission Expires: 51‘ ! 1O ! 20\% SHANNON RENEE WELLER

L8, NOTARY PUBLIC
R B STATE OF FLORIDA

=+ Comm# FF158887
Expires 9/16/2018
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FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463

Jason Torchinsky, Esq.

Michael Bayes, Esq. JAN 31 2018
Steve Roberts, Esq.

Holtzman Vogel Josefiak Torchinsky, PLLC

45 North Hill Drive, Suite 100

Warrénton, VA 20186

jtorchinsky@hvijt.law

mbays@hvijt.law

sroberts@hvjt.law

RE: MUR7180
GEQ Corrections Holdings, Inc.

Dear Messrs. Torchinsky, Bayes, and Roberts:

On November 4, 2016, the Federal Election Commission (the “Commission’™) notified
your client, GEO Corrections Holdings, Inc., of a complaint alleging violations of certain
sections of the Federal Election Campaign Act of 1971, as amended (the “Act”). A copy of the
complaint was forwarded to your client at that time. On December 27, 2016, you were notified
of a supplement to the original complaint and a copy of that supplement was forwarded to you at
that time.

Upon review of the allegations contained in the complaint, supplemental complaint, and
information supplied by your client, the Commission, on January 23, 2018, found that there is
reason to believe your client violated 52 U.S.C. § 30119(a)(1) and 11 C.F.R. § 115.2(a). The
Factual and Legal Analysis, which formed a basis for the Commission’s finding, is enclosed for
your information.

You may submit any factual or legal materials that you believe are relevant to the
Commission’s consideration of this matter. Please submit such materials to the Office of the
General Counsel within 15 days of receipt of this notification. Where appropriate, statements
should be submitted under oath. In the absence of additional information, the Commission may
find probable cause to believe that a violation has occurred and proceed with conciliation. See
52 U.S.C. § 30109(a)(4).

Please note that you have a legal obligation to preserve all documents, records and
materials relating to this matter until such time as you are notified that the Commission has
closed its file in this matter. See 18 U.S.C. § 1519, '
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Jason Torchinsky, Esq.

Michael Bayes, Esq.

Steve Roberts, Esq.

MUR 7180 (GEO Corrections Holdings, Inc.)
 Page 2

If you are interested in pursuing pre-probable cause conciliation, you should make such a
request by letter to the Office of the General Counsel. See 11 C.F.R. § 111.18(d). Upon receipt
of the request, the Office of the General Counsel will make recommendations to the Commission
either proposing an agreement in settlement of the matter or recommending declining that
pre-probable cause conciliation be pursued. The Office of the General Counsel may recommend
that pre-probable cause conciliation not be entered into in order to complete its investigation of
the matter. Further, the Commission will not entertain requests for pre-probable cause
conciliation after briefs on probable cause have been delivered to the respondent. Requests for
extensions of time are not routinely granted. Requests must be made in writing at least five days
prior to the due date of the response and good cause must be demonstrated. In addition, the
Office of the General Counsel ordinarily will not give extensions beyond 20 days. Pre-probable
cause conciliation, extensions of time, and other enforcement procedures and options are
discussed more comprehensively in the Commission’s “Guidebook for Complainants and
Respondents on the FEC Enforcement Process,” which is available on the Commission’s website
at hitp://www fec.gov/em/respondent_guide.pdf.

Please be advised that, although the Commission cannot disclose information regarding
an investigation to the public, it may share information on a confidential basis with other law

enforcement agencies.!

This matter will remain confidential in accordance with 52 U.S.C. § 30109(a)(4)(B) and
30109(a)(12)(A) unless you notify the Commission in writing that you wish the matter to be
made public. If you have any questions, please contact Nicholas Mueller, the attomey assigned
to this matter, at (202) 694-1650 or nmueller@fec.gov.

On behalf of the Commission,

Caroline C. Hunter
Chair

Enclosure
Factual and Legal Analysis

! The Commission has the statutory authority to refer knowing and willful violations of the
Act o the Department of Justice for potential criminal prosecution, 52 U.S.C. § 30109(a)(5)(C),
and to report information regarding violations of law not within its jurisdiction to appropriate law
enforcement authorities. Id. § 30107(2)(9).
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENT: GEO Corrections Holdings, Ine. MUR 7180

1. INTRODUCTION

This matter was generated by a complaint filed with the Federal Election Commission by
Campaign Legal Center.! The Complaint makes allegations that GEO Corrections Holdings,'Inc.
(“GC Holdings™) violated the Federal Election Campaign Act of 1971, as amended, (the “Act”) |
when GC Holdings, purportedly a federal contractor, made contributions to Rebuilding America
Now (“RAN™), an independent expenditure-only political committee.> Si:eciﬁcally, the
complaint alleges that on August 19, 2016, GC Holdings contributed $100,000 to RAN while it
was a federal contractor.? In a supplement, the complainants alleged that GC Holdings also
violated the Act by making a second contribution to RAN on November 1, 2016, in the amount
of $125,000, a $200,000 contribution to Senate Leadership Fund on September 27, 2016, and a
$100,000 contribution to Conse;vative Solutions PAC on April 17,2015.4

Respondents admit that GC Holdings made the contributions in question but deny they
violated the law. GC Holdings and its related entities, The GEO Group, Inc. (the “GEO Group™)
and GEO Reentry Services, LLC (“GEQ Reentry”) (collectively the “GEO Respondents”)’

submitted a joint response contending that GC Holdings was permitted to make contributions

l Compl. (Nov. 1, 2016); See 52 U.S.C. § 30109(a)(1).

2 Compl. at 1-2,

3 Id. at 5, .

4 Supp. Compl. at 1-2 {Dec. 20, 2016).

3 Though the complainant makes no allegations against the related entity GEO Reentry, GEO Reentry joined

the response of GC Holdings and GEO Group.



10

11

12

13

14

15

16

17

18

MUR718000647

MUR 7180 (GEO Corrections Holdings, Inc.)
Factual and Legal Analysis
Page 2 of 10

because it is not a federal contractor and is a separate and distinct legal entity from other
companies in the GEQ family that are federal contractors.

As set forth below, the available information, including GC Holdings’ representation in
an unrelated National Labor Relations Board (“NLRB”) proceeding that it is a federal contractor,
suggests that GC Holdings may have been a federal contractor when it made its contributions to
RAN and to other committees.

Accordingly, the Commission finds reason to beligve that GC Holdings made
contributions in vielation of 52 U.S.C. § 36119(a)(1) and 11 C.F.R. §115.2(a) and authorizes an
investigation to determine whether GC Holdings was a federal contractor at the time it made its
contributions in 2015 and 2016.
1L, FACTS

A. GEO Respondents

The GEQO family of companies operates correctional and detention facilities and provides
related services throughout the world.” The GEQ Group is the pafent company, and it is
in¢orporated in Florida.® |

GC Holdings, a wholly-owned subsidiary of the GEO Group, is also incorporated in
Florida.9 According to the GEO Respondents, GC Hoidings “houses and performs a number of .

administrative functions on behalf of The GEO Group family of cémpanjes” and generates no

6 GEO Resp. at 7, 9.

7 See GEQ Resp. at 3-4; The GEO Group, Inc., 2015 Annual Report at 2 (Feb, 23, 2016),
hitps://www.snl.com/interactive/lookandfeel/4 144 107/2015AnnualReport.pdf (cited in Compl. atn. 8).

8 GEO Resp. at 4; Compl. at 3.

? GEO Resp, at 4.
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MUR 7180 (GEO Corrections Holdings, Inc.)
Factual and Legal Analysis
Page3 of 10

income “through the sale of goods or services to persons beyond the GEO Group family of
companies.”'® GEO Respondents state that despite GC Holdings not having outside sources of
revenug, it “has receipts in excess of $250 million ann.ualily” and that “[tThese funds are received
by other companies within The GEO Group family of companies from their customers and

transferred to GEO Correcting Holdings, Inc., for tax, administrative and management

purposes.”!’

GEO Reentry bills itself as “the nation’s leader in safe, secure alternatives to detention

12 and it

and reentry services for offenders released to community treatment and supervision,
contracts with federal, state, and local governments.'® Prior to December 2012, GEO Reentry
was a wholly-owned subsidiary of the GEO Group, but it was converted to its current form as a
single member LL.C, and 100% of the LLC’s equity interest was transferred to GC Holdings. 14
Thus, GC Holdings is the sole member of GEO Reentry.-

Cornell Companies, Inc., (“Cornell Companies™) was acquired by the GEO Group in 2010

and became both a wholly-owned subsidiary of the GEO Group and a sister éompany to GC

Holdings.'s Tt is incorporated in Delaware. ' According:.to the GEO Respondents, Cornell

10 Id. at 5.

1 Id.

12 See http.//www georeentry.com/aboyt/,
13 GEO Resp. at 6.

2 Id. at 6.

13 GEO Resp. at 6.

16 Id.
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MUR 7180 (GEQ Corrections Holdings, Inc.)
Factual and Legal Analysis
Page 4 of 10

Companies has no dire‘ct financial arrangements with GC Holdings.!” While Complainants
allege that GC Holdings operates a federal contract in connection With the D. Ray James
Detention Facility in Folkston, Georgia (the “Georgia Detention Facility”), GEO Respondents
assert that Cornell Companies holds the federal contract for services at this facility.!®

The following chart illustrates the corporate structure of the relevant GEO entities.

The GEO Group

Parent Corporation

Cornell Companies
Subsidiary

GC Holdings
Subsidiary and Contributor to

Rebuilding American Now

12

13

14

15

16

17

GEQO Reentry
GC Holdings Subsidiary

18

Id.

Id at3.
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MUR 7180 (GEO Corrections Holdings, Inc.)
Factual and Legal Analysis
Page 5 of 10

B. Rébuilding American Now

RAN is an independent-expenditure-only committee.!® According to its website, RAN
describes itself as “a Super PAC supporting Donald Trump in the 2016 general election.”
According to the GEO Respondents, on August 17, 2016, GC Holdings issued a $100,000
contribution check to RAN,?! and RAN reported that it accepted $100,000 from GC Holdings on
August 19, 2016.%2 Further, on November 1, 2016, GC Holdings made another contribution
totaling $125,000 to RAN.>®
III. LEGAL ANALYSIS

A. The Act’s Prohibition of Contributions By Federal Contractors

The Act prohibits federal contractors from “directly or indirectly” making a contribution
to any political party, political committee, federal candidate, or “any person for any political
purpose or use.”** A federal contractor includes any person who is negotiating or performing a

contract with the federal government or its agencies for certain enumerated purposes, including

the “rendition of personal services.”” In addition, the Act prohibits any person from knowingly

19 RAN, Statement of 'Organization,
httD:f’/docquerv.fec.zovfpdﬂ83 8/201606029017459838/201606029017459838.pdf.

20 See https://rebuildingamericanow.com/about-our-organization/,

u GEO Reép. at 2. The response indicates that a copy of this dated check is attached but a copy of the check
is not among the attachments. .

n RAN, October Quarterly Report,
http://docquery.fec.gov/pdf/661/201610159032869661/201610159032869661.pdf.

B Supp. Compl. at 1; RAN, Post-General Report, ‘ |
http://docquery.fec.gov/pdf/740/201612089039950740/201612089039950740 pdf.

2 52 US.C. §30119()(1); 11 C.F.R. § 115.2(a).

= Id.
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MUR 7180 (GEQ Corrections Holdings, Inc.)
Factual and Legal Analysis
Page 6 of 10

soliciting a contributiqn from any person who is negotiating or performing a contract with the
United States government.?® “When determining whether an entity has made a contribution in
violation of [52 U.S.C. § 30119], the CoMission first lb.oks to whether the entity met the
statutory _and regulatory deﬁnition of government contractor at the time the contribution was
made.”?’

With respect to a parent company that has an ownership interest in a federal-contractor
subsidiary, the Commission has recognized that such parent company may make a contribution
without violating section 30119 if it is a “separate and distinct legal entity” from its federal-
contractor subsidiary and “has sufficient revenue derived from sources other than its contractor
subsidiary to make a contribution.”?® If, however, the subsidiary is merely an agent,
instrumentality, or alter ego of the holding company, theﬂ the parent company is prohibited from
making a contribution.?’ |

B. GC Holdings Appears to be Subjeet to the Act’s Prohibition Against
Contributions by Federal Contractors

1. GC Holdings May Be a Federal Contractor

In support of their allegations, complainants assert that GC Holdings is a federal

contractor based on documents GC Holdings filed with the NLRB in which it represented that it

2 52 U.S.C. §30119(a)(2); 11 CE.R. § 115.2(c).

¥ Factual and Legal Analysis at 5, MUR 6403 (Aleut Corp., ef al).
8 Factual and Legal Analysis at 6, MUR 6726 (Chevron) (citing MUR 6403) (Alaskans Standing Together. et

al.). See also Advisory Op. 2005-01 (Mississippi Band of Choctaw Indians); Advisory Op. 1998-11 (Patriot
Holdings LLC) (superseded on other grounds).

» Advisory Op. 1998-11 (Patriot Holdings LLC) at 5.



10
11
12
i3
14
15
16
17

18

MUR718000652

MUR 7180 (GEO Corrections Holdings, Inc.)
Factual and Legal Analysis
Page 7 of 10

holds federal contracts.’® Complainants also rely on information on a government website,
USAspending.gov, that indicates GC Holdings has a federal contract in Louisiana.’!

Complainants maintain that in a matter before the NLRB in 2013, GC Holdings is
identified as the employer and contractor for the Georgia Detention Facility, a federal prison.*
Indeed, according to its brief in that matter, GC Holdings explicitly affirms that it was a federal
contractor:

[GC Holdings] is a large operator of prisons and other correctional facilities. 7

has contracts with several state and federal agencies, such as the Federal Bureau

of Prisons and Immigrations and Customs Enforcement, Department of Homeland

Security. The D. Ray James Detention Facility [Georgia Detention Facility] is a

secure facility and is operated pursuant to a contract with the Federal Bureau of

Prisons. The D. Ray James Facility houses approximately 2,800 inmates.>3
In addition, the brief describes in detail GC Holdings’ negotiations with employees who were
msmbers of a union at the Georgia Detention Facility.

The GEQ Respondents do not dispute that GC Holdings made those factual
representations before the NLRB. Instead, they argue that Comell Companies, not GC Holdings,

holds the contract for the Georgia Detention Facility and receives funds from the U.S.

30 Compl. at 3-4.
3 id. at4.
72 Id. at 3-4 (citing GEQ Corrections Holdings, Inc. (Employer) v. Iniernational Union, Security, Police, and

Fire Professionals of America (Petitioner), Case No. 12-RC-097792, available at https:/www.nlrb.gov/case/12-RC-
097792). : , ‘ ‘

# GFO Corrections Holdings, Inc., Brief in Support of Exceptions at 3, GEQ Corrections Holdings, Inc.
(Employer) v. International Union, Security, Police, and Fire Professionals of America (Petitioner), Case No. 12-
RC-097792 (May 28, 2013), available at hitps://www.nlrb.gov/case/12-RC-097792 (also available as Supp. Compl.,
Ex A) (emphasis added, internal citations omitted). Although GC Heldings filed its brief in 2013, prior to making
its contributions in 2015 and 2016, the GEO Group obtained ownership of the Georgia Detention Facility when it
acquired Cormnell Companies in 2010, and the contract with the federal government appears to have been ongoing
since then. See GEO Resp. at 3. Because the GEO Respondents cannot sufficiently rebut why GC Holdings
asserted that it was the employer for the federal facility in its statement before the NLRB, the Commission believes
that the facts support a reasonable inference that GC Holdings was a federal contractor for as long as the Georgia
Detention Facility has been under the GEO Group’s ownership,



10
11
12
13
14

15

MUR718000653

MUR 7180 (GEO Corrections Holdings, Inc.)
Factual and Legal Analysis
Page 8 of 10

Department of Justice .l34 In support, they rely upon the P;fﬁdavit of Amber Martin, Excoutive
Vice President for Contract Administration for the parent company, The GEO Group.®® Martin’s
Affidavit states, “GEO Corrections Holdings, Inc. does not seek, negotiate, hold or perform any
federal government coﬁtracté, or any government contraéts of any kind.”3¢ Martin’s averments,
however, post-date the contributions mentioned in the Complaint and Supplement, and they are
all phrased in the present tense, leaving open the possibility that GC Holdings was the contractor
at the time of the contributions. Further, the affidavit lacks supporting information, including
any contemporaneous evidence regarding the negotiation, formation, or execution of the contract
in question.’”

With respect to the matter filed with the NLRB, the GEO Respondents contend that the
Complaint’s assertion that GC Holdings operates the Géorgia Detention Facility is “factually
incorrect.”® 'Respondents state that “[i]t is unclear why GEO Correcﬁons Holdings, Inc. is
identified as the employer in the NLRB action referenced in the Complaint at Paragraph 6.739

GEO Respondents do not, however, explain why GC Holdings filed a brief representing to the

NLRB that it was the employer and a federal contractor. iMoreover, GC Holdings’ identiﬁcaﬁon

M GEO Resp. at 3.

3 Martin Aff. § 2 (“The federal government’s contract for services at the D. Ray James Detention Facility is
with Cornell Companies, Inc. Cornell Companies, Inc., coniracts with, and receives funds from, the 1.8,

Department of Justice.”).

3 Id 7 6. _
7 See La Botz v. FEC, $89 T. Supp.2d 51, 61-62 (D.D.C. 2012) (reversing and remanding Commission

decision that relied on summary, post hoc affidavit that also was confradicted by contemporaneous document
because Commission’s decision was not based on “substantial evidence™).

38 GEO Resp. at 3.

¥ Id.



10

11

12

13

14

15

16

17

MUR718000654

MUR 7180 (GEO Corrections Holdings, Inc.)
Factual and Legal Analysis
Page 9 of 10

as an ernp[pyer is not limited to the NLRB proceeding above, as Complainants note that GC
Holdings has been identified as such in three other matters before the agency.*’

The GEO Respondents claim that GC Holdings’ statement regarding its federal
contractor status before another federal agency should have no bearing on this matter,* but they
do not explain how the definition of the term “federal contractor” in the Act and the
Commission’s regulations is inconsistent with those of other federal agencies. Consequently,

because respondents do not sufficiently rebut complainants’ allegations or sufficiently explain

GC Holdings" own statements to the NLRB, the available information indicates that GC

Holdings may be a fedéral contractor.

With respect to the information in USAspending.gov, which indicates that GC Holdings
was the recipient of $266,000 in federal contracts in Fiscal Year 2015, GEO Respondents state
that the infofmation on that sité is not accurate and reflects a “sub-award transaction” between
GC Holdings’ wholly-owned subsidiary, GEO Reentry, aﬁd the Louisiana Departfﬁent of Public
Safety and Corrections (“L[.)PSC”).42 In support, GEQ Respondents provided a copy of this
contract confirming that the parties to the contract were GEO Reentry and LDPSC.** Because
Commission regulations provide that state contracts, even when the funds are derived from

federal grants, do not subject a person the federal contractor contribution ban,* this contract does

# Supp. Compl. at 3, n. 9-10 (citing GEO Corrections Holdings, Inc. v. SPFFPA Local 126, Case No., 12-CA-
118124; GEO Corrections Holdings, Inc., Case No, 12-CA-115020; GEQ Corrections Holdings, Inc. v. SPFPA
Local 445, Case No. 19-RC-099484).

‘” GEO Resp. at 8.

2 Id. at3.

4 Id., Attach. 4.

4 See 11 C.FR. § 115.1(d).
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not demonstrate rthat GC Holdings is a federal contractor.* It is notable, however, that
Respondents attached documents proving that the contract for services in Louisiana was not a
federal contract, but they did not attach similarly probative documents regarding the contract at
the Georgia Detention Facility.
2. Conclusion
The facts here indicate that GC Holdings may have been prohibited from making a
political contribution as a federal contractor. Therefore, the Commission finds reason to believe

that GC Holdings violated 52 U.S.C. § 30119(a)(1) and 11 C.F.R. § 115.2(a).

# Complainants also rely upon a class action complaint filed against GC Holdings, among other defendants,
See Supp. Compl., Ex. B. While that Complaint identified GC Holdings as an operator of correctional facilities in
California, GEO Respondents note in their response, GC Holdings and the other defendants denied all ailegations in
the complaint, and the Commission has found no information indicating whether those facilities in California
involved federal or state coniracts. GEO Resp. at7,n. 9.



MUR718000656

ATTACHMENT D
RESPONSE TO FACTUAL AND LEGAL ANALYSIS
MARCH §, 2018



MUR718000657

HoLTzMANVOGELJOSEFIAKTORCHINSKY PLLC

Attorneys at Law
45 North Hill Drive ® Suite 100 ® Warrenton, VA 20186

March 5, 2018

Nicholas Mueller, Esq.
Office of General Counsel
Federal Election Commission
999 E Street, NW
Washington, DC 20463

Re:  Response of GEO Corrections Holdings, Inc. in MUR 7180
Dear Mr. Mueller,

In our Response of January 20, 2017, we submitted information and sworn affidavits
demonstrating that the allegations made in the Complaint were factually incorrect and that GEO
Corrections Holdings, Inc. (GCH), was not a federal contractor and had not violated the federal
contractor contribution prohibition. Nevertheless, the Commission found that “the available
information ... suggests that [GCH] may have been a federal contractor when it made its
contributions to RAN and to other committees.” MUR 7180, Factual and Legal Analysis (FLA)
at 2 (emphasis added). The Commission found reason to believe and “authorize[d] an
investigation to determine whether [GCH] was a federal contractor at the time it made its
contributions in 2015 and 2016.” Id.

Please find below additional information and explanation regarding the present matter.
We reiterate that GCH was not a federal government contractor when it made the contributions
at issue.

. GEO Corrections Holdings, Inc. Does Not Contract with the Federal Government

As previously explained in the Response, “[t]he federal government’s contract for
services in connection with the D. Ray James Detention Facility is not with GEO Corrections
Holdings, Inc., but with Cornell Companies, Inc (Cornell). Cornell Companies, Inc. contracts
with, and receives funds from, the U.S. Department of Justice. See Affidavit of Amber Martin at
f12.” The FLA appears to ignore this specific sworn statement, and instead focuses on the more
general Paragraph 6 of Ms. Martin’s affidavit, where she states: “GEO Corrections Holdings,

Page 1 of 5
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Inc. does not seek, negotiate, hold, or perform any federal government contracts, or any
government contracts of any kind.”

With respect to Ms. Martin’s sworn statements, the FLA finds that they “are all phrased
in the present tense, leaving open the possibility that [GCH] was the contractor at the time of the
contributions.” Id. The phrasing of Ms. Martin’s averments simply reflects the fact that the
federal contract to operate the D. Ray James Detention Facility was originally entered into by
Cornell Companies, Inc. and that the contract continues with Cornell at present. GEO
Corrections Holdings, Inc., is not now, and was not at the time of the contributions at issue, a
federal government contractor.

In order to remove any doubt the Commission may have, we attach federal contract
number DJB1PCO012, for the operation of the D. Ray James Detention Facility. See Exhibit A.
This contract conclusively demonstrates that the contracting party was not at any time, and is not
at present, GCH. Rather, this contract was awarded to Cornell Companies, Inc. in January 2010,
has been in effect since that time, and expires later this year. 1d.; see also Response of January
20, 2017 at 3 (“The federal government’s contract for services in connection with the D. Ray
James Detention Facility is not with GEO Corrections Holdings, Inc., but with Cornell
Companies, Inc. Cornell Companies, Inc. contracts with, and receives funds from, the U.S.
Department of Justice. See Affidavit of Amber Martin at § 2.”); Response of January 20, 2017 at
4 (“Neither GEO Corrections Holdings, Inc., nor GEO Reentry Services, LLC, is a party to any
federal contract involving the D. Ray James Detention Facility. See Affidavit of Amber Martin
at 1 3.”); Response of January 20, 2017 at 4 (“GEO Corrections Holdings, Inc. does not operate
the D. Ray James Detention Facility, and GEO Corrections Holdings, Inc. does not hold any
contract, federal or otherwise, to provide services in connection with the D. Ray James Detention
Facility. See Affidavit of Amber Martin at 1 4.”); Response of January 20, 2017 at 5 (“GEO
Corrections Holdings, Inc. does not contract with any government entities, and does not provide
services of any kind to any entities outside The GEO Group family of companies. Accordingly,
GEO Caorrections Holdings, Inc. has no government contracts of any kind. See Affidavit of
Amber Martin at { 6.”); Response of January 20, 2017 at 7 (“GEO Corrections Holdings, Inc.
does not hold any government contracts (federal, state, or local), and was not a federal contractor
at the time the contributions at issue were made.”); Response of January 20, 2017 at 14 (“GEO
Corrections Holdings, Inc., did not at the relevant times (and does not currently) hold any federal
contract.”).

The GEO Group, Inc., acquired Cornell Companies, Inc., on August 12, 2010 via a
“reverse-triangular” merger. Cornell has been a wholly-owned subsidiary of The GEO Group
since that time. See Response of January 20, 2017 at 3 (“Cornell Companies, Inc. was acquired
by The GEO Group, Inc. via a “reverse-triangular merger” in 2010, and is now a wholly-owned
subsidiary of The GEO Group, Inc.”) (footnote omitted). (GCH was not incorporated until
December 26, 2012.)

Page 2 of 5
MUR 7180, Response of GEO Corrections Holdings, Inc.



MUR718000659

On December 31, 2012, Cornell Companies, Inc., entered into an inter-company services
agreement with CCG I, LLC, a former Cornell subsidiary also acquired by GEO in the 2010
merger, in order to subcontract performance of the D. Ray James contract. From December 31,
2012 through December 31, 2017, CCG I, LLC was the employer for all “GEO” personnel at D.
Ray James. On December 31, 2017, CCG I, LLC merged into GEO Corrections and Detention,
LLC, and GEO Corrections and Detention, LLC has been the personnel employer for the facility
since that date.

Also attached are two modifications to the D. Ray James contract that identify the
contracting party as Cornell Companies, Inc. The first, Modification 53, dated October 10, 2014,
incorporates the collective bargaining agreement between The GEO Group, Inc. and the
International Union, Security, Police and Fire Professionals of America (SPFPA). See Exhibit B.
The second modification, Modification 88, dated January 25, 2018, incorporates the replacement
collective bargaining agreement between the union and GEO Corrections and Detention, LLC.
See Exhibit C. Both modifications further demonstrate that Cornell Companies, Inc., not GCH,
was the federal contractor during the entire course of the D. Ray James contract.

The collective bargaining agreement, attached as Exhibit D, incorporated into the
contract via Modification 53 is the end result — that is, the final outcome — of the 2013 NLRB
complaint cited in the Complaint. The collective bargaining agreement is between The GEO
Group, Inc. and the SPFPA. GCH was not a party to the collective bargaining agreement that
resolved the referenced NLRB matter. In addition, this collective bargaining agreement was
entered into by and between a private company and a non-governmental labor union on behalf of
non-governmental employees. Thus, this collective bargaining agreement does not make GCH —
or any other entity — a federal government contractor.

1. GEO Corrections Holdings, Inc. — Contracts Generally

GCH maintains a series of “inter-company” employee sharing and service agreements
with a number of subsidiaries and affiliates of The GEO Group, Inc. Under these contracts,
GCH provides corporate administrative and employee-related services to the various subsidiaries
and affiliates. See Response of January 20, 2017 at 5. In preparing the Response of January 20,
2017, the Respondent performed a thorough review of all contracts to which GCH was a party
during the period at issue. Nearly all of GCH’s contracts were (or are) with other subsidiaries
and affiliates of The GEO Group, Inc. During the period 2015-2016, GCH had only two
contracts with “external” parties (i.e., entities other than subsidiaries and affiliates of The GEO
Group, Inc.).

One of these “external” contracts was a collective bargaining agreement with the United
Government Security Officers of America International Union (UGSOA) and its Local #840,
effective from January 24, 2014 through January 23, 2017. The second “external” contract was a
collective bargaining agreement with the UGSOA and its Local #880, effective from July 3,

Page 30of 5
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2015 to July 2, 2018. None of these entities are units of the federal government, and the union
employees covered by these CBAs are not federal government employees.

GCH entered into both collective bargaining agreements as the nominal employer of
unionized personnel at U.S. Immigration and Customs Enforcement (ICE) facilities in Aurora,
Colorado and Adelanto, California. By their incorporation into the contracts for the facilities,
both agreements were assigned to GEO Corrections and Detention, LLC, which has operated the
facilities involved in the agreements at all times relevant to this proceeding. The Aurora
agreement was incorporated into The GEO Group, Inc.’s contract with ICE on September 11,
2014 (retroactively effective to January 24, 2014). The Adelanto agreement was incorporated
into the intergovernmental services agreement between the City of Adelanto and ICE on
September 1, 2015.

1. National Labor Relations Board Matter

The FLA also indicates that the Commission seeks additional information regarding
representations made in a 2013 National Labor Relations Board (NLRB) matter. According to
the FLA,

[b]ecause the GEO Respondents cannot sufficiently rebut why [GCH] asserted
that it was the employer for the federal facility in its statement before the NLRB,
the Commission believes that the facts support a reasonable inference that [GCH]
was a federal contractor for as long as the Georgia Detention Facility has been
under The GEO Group’s ownership.

FLA at 7 n.33. The referenced NLRB filings are from 2013, pre-date the contributions at issue,
and simply do not provide a reason to believe that GCH was a federal contractor two and three
years later. Nevertheless, and as noted above, GCH was not a federal contractor at the time of
the NLRB filings, despite what those filings may indicate.

The petition filed with the NLRB that initiated the 2013 matter was submitted by the
SPFPA against GEO Corrections and Detention, LLC. See Exhibit E. The documents filed in
the matter identified GEO Corrections and Detention, LLC as the “employer.” The Respondent
previously acknowledged that “[i]t is unclear why GEO Corrections Holdings, Inc., is identified
as the employer in the NLRB action referenced in the Complaint.” Response of January 20,
2017 at 3. Upon further review, it appears that the statements at issue were simply a matter of
confusion. The NLRB action was filed on February 6, 2013. Approximately one month earlier,
The GEO Group, Inc., underwent a conversion to a real estate investment trust (REIT). As part
of this conversion, employees were “reallocated”” among The GEO Group, Inc. and various
operating subsidiaries, including GCH, GEO Corrections and Detention, LLC, and CCG I, LLC.
We believe that the sweeping changes caused by the corporate restructuring contributed to some
uncertainty in the NLRB matter, and the counsel involved in that matter may have been unaware
of the inter-company agreement between Cornell Companies, Inc., and CCG I, LLC, referenced
above, and simply identified the wrong “employer” in the action.

Page 4 of 5
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Nevertheless, as previously mentioned, the outcome of the NLRB matter was a collective
bargaining agreement between The GEO Group, Inc.,! and the SPFPA, effective January 24,
2014. See Exhibit D. A contract modification dated September 11, 2014, was executed by
Cornell Companies, Inc., the facility contractor, which incorporated the CBA into Cornell’s
contract, and assigned the collective bargaining agreement to Cornell (and by extension, CCG |,
LLC, who actually employed the unionized officers). See Exhibit B. GCH has never been the
employer at D. Ray James. And, as the D. Ray James contract and its modifications make clear,
Cornell Companies, Inc. was, at all relevant times, the legal entity that holds the contract with the
federal government.

Please feel free to contact us if you have any questions or require any additional
information in this matter.

Sincerely,

=, T

Jason Torchinsky
Michael Bayes

! The GEO Group, Inc. was neither the actual nor the named employer in this matter. The GEO Group,
Inc. negotiated the CBA as the corporate parent company for the sake of efficiency. The CBA was then
assigned to the appropriate subsidiary company by incorporating the CBA into the underlying
government contract. The fact that the CBA was initially negotiated by The GEO Group, Inc. did not
make The GEO Group, Inc. the employer or the government contractor.

Page 5of 5
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AWARD/CONTRACT

1. THIS CONTRACT IS A RATED ORDER UNDER
DPAS (15 CFR 700)

RATIIG

OM3 Clearance Control

Number: 1103-0018

2. CONTRACT (Pc Inst focnt ) NO
DJBIPCC12

3. EFFECTIVE DATE
01/12/2010

4, REQUISITONPURCHASE RE QUEST/PROJECT NO

5 ISSUED BY CODE [SO

€. ADMINISTERED BY/(#f other than item 5]

DEPARTMENT OF JUSTICE

FEDERAL BUREAU OF PRISONS
PRIVATIZED CORRECTIONS CONTRACTING
320 FIRST STREET, NW - ROOM 5005
WASHINGTON, DC 20534

CODE {

7. NAME AND ADDRESS OF CONTRACTOR (No., stroct, county, State and ZiP Code)

CORNELL COMPANIES, INC.
1700 WEST LOOP SOUTH, STE 1500
HOUSTON, TX 77027-308¢

8. DELIVERY

D FOB OR GIN

QTHER {See beiow)

8 DISCOUNT FOR PROMPT PAYMENT

NET 30

10. SUBMIT INV ICES (¢ NEM
COpIeS LIOSS O I0MWISC
- specified) TO TH& ADDRESS
cone: 760433642 l!—AClLITV CODE. 797470549 SHOWN IN
11, SHIP TO/MARK FOR CODE l 12. PAYMENT ‘NILL BE MADE BY CoDE CO
. e
Federal Bureau of Prisons
PRIVATIZATION MANAGEMUENT BRANC!H
400 FIRST STREET, NW SECOND FLOOR
WASIHUNGTON, DC 20534
13 ALTHORITY FOR USING OTHER THAN FULL AND OPEN COMPETITION: | 14. ACCOUNTING AND APPROPRIATION DATA
D 1C U.S.C. 2304(c) ) D 41 U.SC 253{2)(; Sce Schedule
15A. ITEM NO. §3. SUPPLIES/SERVICES 15C. GUANTITY 45D UNIT 15E. UNIT PRICE 15F. AMOUNT
PROVIDE SEEVICES FOR THE
MANAGEMENT AND OPERATION OF A
CORRECTIONAL FACILITY IN
ACCORDANCE WITH RFP-PCC-0C14.
Sce Continuation Sheet(s)
15G. TOTAL AMOUNT OF CONTIACT $206,510.787.25
16. YABLE OF CONTENTS
Isec | DESCRIBTION | races) | oo [sec. | DESCRIPTION | PaGELE)
PART | - SCHECULE PART Il - CONTRAC ~ CLAUSES
X | A} soucoaTioucoNTRAGT FORM X 1 1 | contractciauses 1 80
X 8 SUPPLIES OR SERVICES AND PRICES/COSTS 4 PART lll - LIST OF DOCUMENTS, EXt IBITS AND OTHER ATTACH
X 1 ¢ | DESCRIPTION'SPECE MORK STATEMENT 10 X ] ¢ lusrorariacuments [ 99
X 1.0 | PACKAGING AND MARKING 64 PART 1V - REPRESENTATIONE AND INSTRUCTIONS
X | £ |inspecTiON AND ATCERTANGE 63 K | REPRESENTATIONS CERTIFICAT IONS AND OTHER
X | F | DELIVERIES OR PERFORMANCE 69 STATEMENTS OF OFFERORS
X 1 G | CONTRACT ADMINISTRATION OATA 71 L ] INSTRS CONDS, AND NOTICES 10 OFEERORS
X | " | SPECIAL CONTRACT REQUIREMENTS 5 M__| EVALUATION FACTORS FOR AW ARD
CONTRAC TING OFFICER WiLL COMPLE TE ITEM 17 OR 18 AS APPLICABLE

17. CONTRACTORS NECCTIATED AGREEMENT (Cenlractor s required to sign
this documont and retumn____2____copies to issting olfice) Contractor agraes to furnish
and gelver all itemsor perforin a.l the services set forth or otherwse identified above
anc on any continuation sheets for the consideration stated herein. The nghts and
obligations of the paries to this contract shall be subect o and governed by the
following documents: (a) this award/coniract, (b) the solictaton, if ary, and (c) sucn
provisions, representations, certifications, and specifications. as are altached or
Jncorperated by reference herein ‘Aftachments arg histed herein )

18. D AWARD (Contractor s nol required o sign this document.) Yaur offer
on Solictation Number__ RFP-PCC-00(4___ | including the addtons or
changes made by you which additions or ¢ anges are set forth in full above, is
nereby accepted as 10 the dems listed abovz and on zny condition sheets, This
award consummates the contract which cor sists of the followng dacuments: {a)
the Government's sol.citation and your offir, and (b) this award/contract. No
further contractual doc ment is necessary.

18A. \AME AND TITLE (g &R {Tpe or pring

20A. NAME OF CONTRACTING OFFICER

SVD C DeveLoPwenT Doug Martz
198. N&( { CONYRACTOR 18C. DATE SIGNED 20B. UNIT] TA 20C. DATC
SIGNED
1-12-10 BY
lur! ofpels.on authonzed to sign) 0171212010

A:J!HOREEKD/FOA LOCAL REPRODUCTION
Previous ©on is unusabie

STANDARD FORM 26 (Rev. 4/2008)

Prascribed by GSA - FAR (48 CFR) 53 214(a)
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Standard Form (SF) 26- Continuation Page
Contract Number: DJB1PCO12 Solicitation Number:RF2-PCC~-0014

***Block 15G of SF-26 is the total estimated amount for the four
year base period and is contingent upon FAR 52,232-13
Availability of Funds***

In accordance with Item 17 - Contractor’s Negotiated Agreement,
the rights and obligations of the parties to this contract shall
also be subject tc and governed by the following:

48 Incorporated Changes:

D. Section J - List of Attachments

1 The following sections were removed:
J-10 Business Management Quesionnaire
J-12 Question Submittal Form
J-13 Offeror’s Intent to Propose
J-15 Procedural Guidance Complying With
National Environmental Policy Act
Requirements

000w

IT. Items Incorporated Into Contract DJB1PCO012:
A. Amendments to solicitation RFP-PCC-0014

| Amendment 1 to solicitation RFP-PCC-0014, dated

6/12/2008

2. Amendment 2 to solicitation RFP-PCC-0014, dated
6/30/2008

3, Amendment 3 to solicitation RFP-PCC-0014, dated
7/30/2008

4. Anendment 4 to solicitation RFP-PCC-0014, dated
8/8/2008

5. Amendment 5 to solicitation RFP-PCC-0014, dated
8/27/2008

6. Amendment 6 to solicitation RFP-PCC-0014, dated
3/18/2008

7. Amendment 7 to solicitation RFP-PCC-0014, dated
6/08/2009

DIB1PCO12 Page 2
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IV.

Vi
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8. Amendment 8 to solicitation RFP-PCC-0014, dated
8/27/2009

9. Amendment 9 to solicitation RFP-PCC-0014, dated
8/29/2009

10. Amendment 10 to solicitation RFP-PCC-0014, dated
10/22/2009

11. Amendment 11 to solicitation RFP-PCC-0014, dated
11/23/2009

B. Cornell’s Price Proposal Revision dated 12/7/2009

G. Cornell’s Subcontracting Plan Revision dated 4/14/2009
and approved 12/5/20089

Items Incorporated by Reference:
A. Cornell’s Offer and Other Documents

1. Initial Proposal dated 9/16/2008

B. Cornell’s Technical Proposals
1. Initial Proposal dated 9/16/2008
2. Revisions dated 4/14/2009
] Revisions dated 12/7/2009
4. Clarifications dated 12/10/2009
G Cornell’s Final Proposal Revision Letter deted
12/7/2009

In the event a conflict exists between the contract terms
(including the statement of work) and Cornell’s proposal,
the contract terms shall take precedence.

The base period of the contract shall be 48 months from the
date the Notice to Proceed is issued.

The total amount of the contract as set forth ir Block 15G.
of the SF 26 is estimated amount for the four-year base
period.

//Last Item//

DIB1PCO012 Page 3
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AMENDMENT OF SOLICITATION/MODIFICATION OF CONTRACT

1. CONTRACT ID CODE

PAGE OF PAGES
1 | 1

2, AMENDMENT/MODIFICATION NO.

3. EFF. DATE
6122008

4. REQUISITION/PURCHASE REQ. NO.

5. PROJECT NO. (If applicable)

6. ISSUED BY

CODE

FEDERAL BUREAU OF PRISONS
PRIVATIZED CORRECTIONS CONTRACTING

320 FIRST STREET, NW

7. ADMINISTERED BY (If other than ifem 8}
FEDERAL BUREAU OF PRISONS
PRIVATIZED CORRECTIONS CONTRACTING
320 FIRST STREET, NW

CODE |

ROOM 5006 ROOM 5006
WASHINGTON DC 20534 WASHINGTON DC 20534
8. MAME AND ADDRESS OF CONTRACTOR (No., streef, county, State and Zip Code) 94, AMENDMENT OF SOLICITATION NO.

CCGlI Corporation

1700 West Loop South, Suite 1500

Houston, TX 77027

X

RFP-PCC-0014

9B8. DATED (SEE ITEM 11) 06/12/2008

CODE

| FaciLITY CODE

10A, MODIFICATION OF CONTRACT/ORDER MNO.
!

10B. DATED (SEE ITEM 13)

11. THIS ITEM ONLY APPLIES TO AMENDMENTS OF SOLICITATIONS

Tha above numbered solicitation is amended as g2 forth in tem 14. The hour and date specifiad for receipt of Ofers

Is extended,

!I s not

extended. Offers must acknowledge recelpt of this amendmant prior to the hour and date specified in the selicitation or as amended. by one of the following methods:

(a) By complating Hems 8 and 15, and retuming 1

coples of the amendment; (b) By acknowladging receipt of this amendment on each copy of the offer

submitted; or (¢} By separate lefter or telegram which includes a reference to the solicitation and amendment numbers. FAILURE OF YOUR ACKNOWLEDGEMENT

TO BE RECEIVED AT THE PLACE DESIGNATED FOR THE RECEIPT OF OFFERS PRIOR TO THE HOUR AND DATE SPECIFIED MAY RESULT IN REJECTION OF
YOUR OFFER. If by virtwe of this amendment you desine to change an ofler already submitted, such change may be made by telegram or leter, provided each

tedegram or letter makes reference fo the solicitation and this amandment, and Is recaived prior to the opaning hour and date specified.

12. ACCOUNTING AND APPROPRIATION DATA (if required)

13. THIS ITEM AFPLIES ONLY TO MODIFICATIONS OF CONTRACTS/ORDERS,
IT MODIFIES THE CONTRACT/ORDER NO. AS DESCRIBED IN ITEM 14,

ORDER NQ. IN ITEM 104,

A THIS CHANGE CRDER IS ISSUED PURSUANT TO: [Specify authority) THE CHANGES SET FORTH IM ITEM 14 ARE MADE IN THE CONTRACT

B. THE ABOVE NUMBERED CONTRACT/ORDER IS MODIFIED TO REFLECT THE ADMINISTRATIVE CHANGES (Such as changes in paying office,
approprialion date, efc. | SET FORTH IN ITEM 14, PURSUANT TO THE AUTHORITY OF FAR 43.103 {b).

C. THIS SUPPLEMENTAL AGREEMENT IS ENTERED INTO PURSUANT TO AUTHORITY OF:

D. OTHER {Specify type of modification and authority)

E. IMPORTANT: Conlracior

Dh!‘-cﬂ

i% required to sign this document and relum

copies bo Bsuing office,

14. DESCRIPTION OF AMENDMENT/MODIFICATION ({Organized by UCF section headings, including solicitationfcontract subject matler where feasible. )

The purpose of this amendment is to revise the cover letter of the soliecitation.
The second sentence of the second paragraph shall read as follows:

"BEither solicitation may result in awards up to approximately 2,650 beds;

however,

maximum award of approximately 3,814 beds."

All other terms and conditions remain the same.

J/Last item//

the combined resulting awards from both solicitations will not exceed a

Except a8 provided herein, 2l terms and conditions of the document referenced in ltem 84 or 104, as heratofore changed, remains unchanged and in full force and efec,

154 NAME AND TITLE OF SIGNER (Type or print)

Benjamin E.Erwin

Senior Vice President, Corporate Development

16A. NAME AND TITLE OF CONTRACTING OFFICER (Type or prini)

AMANDA J. PENNEL

158. CONTRACTOR/OFFEROR

{Signature of person authorized fo sign)

18C. DATE 16B. UNITED 5T, 16C, DATE
SIGMED BY SIGNED
8/1/08 6/12/2008

MEM 7540-01-152-8070

PREVIOUS EDITION UNUSABLE

STANDARD FORM 30 (REV. 10-83)
Prescribed by GSA FAR (48 CFR) 53.243
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1. CONTRACT ID CODE PAGE OF PAGES
AMENDMENT OF SOLICITATION/MODIFICATION OF CONTRACT 1 I 2
2. AMENDMENT/MODIFICATION NO. 3. EFF. DATE 4. REQUISITION/PURCHASE REQ. NO.| 5. PROJECT NO. (If applicable)
2 06/30/2008
6. ISSUED BY CODE 7. ADMINISTERED BY (If other than Item 6) CODE l
FEDERAL BUREAU OF PRISONS FEDERAL BUREAU OF PRISONS
PRIVATIZED CORRECTIONS CONTRACTING PRIVATIZED CORRECTIONS CONTRACTING
320 FIRST STREET NW 320 FIRST STREET NW
ROOM 5006 ROOM 5006
WASHINGTON DC 20534 WASHINGTON DC 20534
8. NAME AND ADDRESS OF CONTRACTOR (No., street, county, State and Zip Code) 9A. AMENDMENT OF SOLICITATION NO.
X RFP-PCC-0014
9B. DATED (SEE ITEM 11) 06/12/2008
10A. MODIFICATION OF CONTRACT/ORDER NO.
/
CODE | FACILITY CODE 10B. DATED (SEE ITEM 13)
11. THIS ITEM ONLY APPLIES TO AMENDMENTS OF SOLICITATIONS
The above numbered solicitation is amended as set forth in Item 14. The hour and date specified for receipt of Offers I:I is extended, is not

extended. Offers must acknowledge receipt of this amendment prior to the hour and date specified in the solicitation or as amended, by one of the following methods:

(a) By completing Items 8 and 15, and returning 1 copies of the amendment; (b) By acknowledging receipt of this amendment on each copy of the offer
submitted; or (c) By separate letter or telegram which includes a reference to the solicitation and amendment numbers. FAILURE OF YOUR ACKNOWLEDGEMENT

TO BE RECEIVED AT THE PLACE DESIGNATED FOR THE RECEIPT OF OFFERS PRIOR TO THE HOUR AND DATE SPECIFIED MAY RESULT IN REJECTION OF
YOUR OFFER. If by virtue of this amendment you desire to change an offer already submitted, such change may be made by telegram or letter, provided each

telegram or letter makes reference to the solicitation and this amendment, and is received prior to the opening hour and date specified.

12. ACCOUNTING AND APPROPRIATION DATA (If required)

13. THIS ITEM APPLIES ONLY TO MODIFICATIONS OF CONTRACTS/ORDERS,
IT MODIFIES THE CONTRACT/ORDER NO. AS DESCRIBED IN ITEM 14.

A. THIS CHANGE ORDER IS ISSUED PURSUANT TO: (Specify authority) THE CHANGES SET FORTH IN ITEM 14 ARE MADE IN THE CONTRACT
ORDER NO. IN ITEM 10A.

B. THE ABOVE NUMBERED CONTRACT/ORDER IS MODIFIED TO REFLECT THE ADMINISTRATIVE CHANGES (Such as changes in paying office,
appropriation date, etc. ) SET FORTH IN ITEM 14, PURSUANT TO THE AUTHORITY OF FAR 43.103 (b).

C. THIS SUPPLEMENTAL AGREEMENT IS ENTERED INTO PURSUANT TO AUTHORITY OF:

D. OTHER (Specify type of modification and authority)

E. IMPORTANT: Contractor D is not I:l is required to sign this document and return copies to issuing office.

14. DESCRIPTION OF AMENDMENT/MODIFICATION (Organized by UCF section headings, including solicitation/contract subject matter where feasible.)

THE PURPOSE OF THIS AMENDMENT IS TO CLARIFY LANGUAGE WITHIN THE COVER LETTER OF
THE SOLICITATION. THE SECOND PARAGRAPH WAS REVISED AS FOLLOWS:

- 2ND SENTENCE REMOVES THE FOLLOWING LANGUAGE, "EITHER SOLICITATION MAY RESULT
IN AWARDS UP TO APPROXIMATELY 2,650 BEDS."

- THE FOLLOWING SENTENCE WAS ADDED: "THE BOP ANTICIPATES DATE OF AWARD ON OR
ABOUT MARCH 2009."

THE ATTACHED REVISED COVER LETTER REPLACES THE ORIGINAL IN ITS ENTIRETY.

Except as provided herein, all terms and conditions of the document referenced in ltem 9A or 10A, as heretofore changed, remains unchanged and in full force and effect.

15A NAME AND TITLE OF SIGNER (Type or print) 16A. NAME AND TITLE OF CONTRACTING OFFICER (Type or print)

AMANDA J. PENNEL

15B. CONTRACTOR/OFFEROR 15C. DATE 16B. UNITED STATES OF AMERICA 16C. DATE
SIGNED BY 1/S)/ SIGNED
(Signature of person authorized to sign) (Signature of Contracting Officer) 6/30/2008
NSN 7540-01-152-8070 STANDARD FORM 30 (REV. 10-83)

PREVIOUS EDITION UNUSABLE Prescribed by GSA FAR (48 CFR) 53.243



MUR718000668

AMENDMENT OF SOLICITATION/MODIFICATION OF CONTRACT - Continuation

1. CONTRACT ID CODE

2. AMENDMENT/MODIFICATION NO.
2

3. EFF. DATE
06/30/2008

4. REQUISITION/PURCHASE REQ. NO.

PAGE OF PAGES
2 | 2

14. DESCRIPTION OF AMENDMENT/MODIFICATION (Organized by UCF section headings, including solicitation/contract subject matter where feasible.)

THE PRESOLICITATION NOTICE FOR RFP-PCC-0014 HAS ALSO BEEN AMENDED.

ALL OTHER TERMS AND CONDITIONS REMAIN THE SAME.

//LAST ITEM//

STANDARD FORM 30 (REV. 10-83)



MUR718000669

1. CONTRACT ID CODE PAGE OF PAGES

AMENDMENT OF SOLICITATION/MODIFICATION OF CONTRACT 1 l 1

2. AMENDMENT/MODIFICATION NO. | 3. EFF. DATE
3 7/30/2008

4. REQUISITION/PURCHASE REQ. NO.

5. PROJECT NO. (If applicable)

6. ISSUED BY CODE

7. ADMINISTERED BY (If other than Item 6)

FEDERAL BUREAU OF PRISONS

PRIVATIZED CORRECTIONS CONTRACTING
320 FIRST STREET, NW

ROOM 5006

WASHINGTON DC 20534

CODE |

FEDERAL BUREAU OF PRISONS
PRIVATIZED CORRECTIONS CONTRACTING
320 FIRST STREET, NW

ROOM 5006

WASHINGTON DC 20534

8. NAME AND ADDRESS OF CONTRACTOR (No., street, county, State and Zip Code)

CCGlI Corporation
1700 West Loop South, Suite 1500
Houston, TX 77027

9A. AMENDMENT OF SOLICITATION NO.
X REP-PCC-0014

9B. DATED (SEE ITEM 11) 06/12/2008

10A. MODIFICATION OF CONTRACT/ORDER NO.
!

CODE | FACILITY CODE

10B. DATED (SEE ITEM 13)

11, THIS ITEM ONLY APPLIES TO AMENDMENTS OF SOLICITATIONS

The above numbered solicitation is amended as set forth in ltem 14. The hour and date specified for receipt of Offers

is extended, D is not

extended. Offers must acknowledge receipt of this amendment prior to the hour and date specified in the solicitation or as amended, by one of the following methods:

(a) By completing ltems 8 and 15, and returning 1

copies of the amendment; (b) By acknowledging receipt of this amendment on each capy of the offer

submitted; or (c) By separate letter or telegram w<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>