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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
Softer Voices, et al. ) MUR 5831

STATEMENT OF REASONS of COMMISSIONER DONALD F. McGAHN

I supparted the Office of General Counsel’s recomnrendation to take no further
action and close the file in this matter. However, | write separately to emphasize that my
agreement with the ultimate recoammendatioa to talee na further action in the matter
should nat be read as agreement with the General Gounsel’s various legal theories
presented in support of the assertian that the Respondent was required to register and
report with the Commission as a “political committee” under the Act.!

The legal theories put forward by the General Gounsel in this matter employ the
same sort of multi-factor balancing and intent-and-effect tests rejected by the Supreme
Court, most recently in Citizens United v. FEC.2 First, section 100.22(b) of the Commission’s
regulations, which purpurts to define “expness advocacy,” is nothing more than the same
kind.of test the Commissipu created to define tiie fiinctivnal equivelent of anpress advotacy
after Wisconsin Right to Life, Inc. v. FEC (“WRTL").3 That test, howaver, was unequivocally
rejected by the Court in Citizens United. In addition, the Commissian’s case-by-case
approach to deciding a group’s political committee status is also deeply flawed. Although
this case-by-case approach was most recently reaffirmed by the Commission in early
2007,* since then, the Supreme Court has.decided WRTL,5 Davis v. FEC,® and Citizens
United,” and the D.C. Circuit has decided EMILY’s List v. FEC28 SpeechNow.org v. FEC,° and
Unity ‘08 v. FEC.10 Yet the FEC has not modified its policy, even though the policy relies
upon several regulations that have been struck or called into question by these cases, and

1“Political committee” is defined by the Act, see 2 U.S.C. § 431(4), and has been further limited by the
Supreme Court. See Buckley v. Valeo, 540 U.S. 1, 79-80 (1976).

2130S. Ct. 876 (2010).

3551 U.S. 449 (2007).

4 Political Committee Status, Supplemental Explanation and Justification (2007 Political Committee Status
Supplemental E&]J"), 72 Fed. Reg. 5595 (Feb. 7, 2007).

5551 U.S. 449,

6128S. Ct 2759 (2008).

7130 $S. Ct. 876 (2010). |
8581 F.3d 1 (D.C. Cir. 2009).

9599 F.3d 686 {D.C. Lir. 2010).

10 596 F.3d 861 {D.C. Cir. 2010).
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moreover, several of the enforcement matters which purportedly provide guidance
regarding the case-by-case approach turned on these same invalid approaches.

As explained more fully below, I urge the Commission to revisit section 100.22 of its
regulations, and its 2007 policy on political comarittee status.

L BACKGROUND

MUR 5831 (Softer Voices) arose from a complaint alleging that Softer Voices, an
entity organized under section 527 of the Internal Revenue Code, failed to register and
report as a political committee during the 2006 election cycle in violation of the Federal
Election Campaign Act of 1971, as amended {“the Act”}.1? Tlte Commission found reasan to
believe that Softer Veices violated the Act, mmd nuthorized the Office of General Counsel
(“OGC") to comdin:t an investigation. OGC ultiinately reaommended that the Commission
admonish Softer Voires for failing to register and report as a political commiitee, but take
no further action.12 | supported taking po further actian, but rejected OGC's conclusion that
Safter Voices was required te file with the Commission as a “political committee.”

The complaint cited television advertisements run by Softer Voices, and argued that
Softer Voices failed to register and report as a political committee because: (1) the costs of
the advertisements were “expenditures” under the Act because they were “unquestionably
for the purpose of influencing the United States Senate election in Pennsylvania;"1? (2)
Softer Voices gpent rmore thamr $1,000 on thnse advertisemunts; and (3) Sdfter Voices is a
sectioil 527 “palitical nrganization.”4 Contrary to the complainant’s assertions, however,
neither advertisement eonstituted an “expenditure” under the Act. But GGC located twa
other advertisements on Softer Voices’ website which they helieved were expenditures.
under the Act, and reccmmended that the Comroigsion find reason to helieve that Softer
Voices ought to have reported as a political committee.15

11 The complaint also alleged that Softer Voices impermissibly coordinated its activities with Santorum 2006
(the principle campaign committee of Rick Santorum), and that Softer Voices accepted contributions from a
foreign national. On February 11, 2009, the Commission vated to find nn reason to believe that any of the
respondents violated the law with respect to these allegations. MUR 5831 (Softer Voices), Certification dated
Feb. 13, 2009.

12 MUR 5831 (Softer Voices), General Counsel’s Report {(“GCR") #2.

13 MUR 5831 (Sufter Voices), Capiplaint at 4.

14 This argument has already been refuted elsewhcre. See MUR 6541 (Navember Fund), Statement of
Reasons ef Vice Chair Matthew Petersen and Commissioners Caroline Hunter and Donald McGahn at 13-14.
15.As OGC notes, these two advertisements were “not discussed in the complaint.” MUR 5831 (Softer Voices),
First General Counsel’s Report (“FGCR”) at 5. Instead, OGC found them in what has been called a “pre-RTB
investigation.” The statute, however, does not authorize OGC to investigate a matter until after the
Commission finds that there is a reason to believe ("RTB") that a violation of the Act occurred. See 2 U.S.C. §
437g(a)(2) (only after finding reason to believe that a violation has occurred shall the Commission make an
investigation of such violation) (emphasis added). See also MUR 5835 (Quest Communications, Inc. / DCCC),
Statement of Reasuns of Vice Chairman Matthex Petersen and Commissioners Caroline Hunter and Donald
McGahn at 1-2, 13-14 (discussing the concerns that arise when respondents in enforcement matlers are not
praviiled ao opportunity to'respond te allegatians raised by OGC befornthe Commission votes en whether to
find reasan to believe); FEC v. Machinists Non-Partisan Political League, 655 F.2d 380, 387-384 (D.C. Cir.

2



1104428467 8%

Those ads, “Tough Enough” and “We the People,” stated:

“Tough Enough” -
[Narrator] Our enemies crash [On screen: Image of people chanting (subtitled translation of
planes into buildings... chant, ‘Death to America’). Image of airplane crashing into
World Trade Center.]
... they cut off heads... [On screen: Image of terrorists preparirig to behead hostage

Eugene Armstrong (text identifies footage as described
above).]

And if they get nuclear weapons,
they will use them on us.

[On screen: Irmage of a person building a bomb.]

Rigin: here.

[On screen: Image of city (Fittsburg/Philadelpiia)
undergoing nuclear attack. Image of terrorists chanting
(subtitled translation of chant, ‘Bomb. Bomb. USA’).]

[Senator Santorum] When leaders

[On screen: Footage of Santorum delivering speech, aver

leading the effort to prevent a
nuclear Iran.

say they are prepared to kill image of terrerists (from previous frame).]

millions of people...we must take

them at their word.

[Narrator] Sertator Santorum is [On screem: ‘Iran TV'tartoon image of Statute of Liberty with

a hollowed out skull. Text reads, ‘America is the enemy of
God'’s unity and an affront to God.’]

Don’t we need learlers tougi enough
to face such thraats?

As above.

Softer Voices is responsible for this
message.

[On screen: Photograph of Santorum. Text states, ‘Senator
Rick Santarum.’ Softer Voices disclaimer at bottom of screen].

“We the People” -

[Child’s Voice] We the peaple of the
United States...

[On screen: image of Declaration of Independence]

[Narratorj Who live‘in a world of
danger ...

[On screen: Still photographs, presented in succession, of
Osama Bin Laden and other terrorists].

..danger from fanatics sworn to kill
Americans... danger from tyrants
seeking nuclear weapons.

[@n screen: Still photographs, presented in succession, of
Iranian President Mahmoud Ahmadinejad, North Korean
leader Kim Jong-il, missiles being launched and acts of terror]..

Bob Casey recently showed he is still
trying to learn the names of these
tyrants.

[On screen: Photo of Casey, offset with image of missile being
launched, followed by text from news article published in the
Allentown Mcrning Call, reading, “asking [Casey] to rame the
former Iranian president... Casey couldn’t answer.”].

Senator Santorum understands
these thrents.

[On screen: Photo of Santorum].

[Senatar Santorum] Wimn leaders
say they are prepared to kill
millions of people... we must take
them at their word,

[On screen: Foatage of Saatorum delivering t1 speech].

[Narrator] Can we really risk Bob
Casey learning on the job?

[On screen: Footage of protesters/terrorists burning an
American flag. Text states: “Can we risk Bob Casey learning
on the job?“].

1981) (in comparing the FEC'’s investigative statutory authority to other agencies such as the SEC and FTC,

the court stated “the FEC has no such roving statutary functions”).
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Softer Voices is responsible for the [On screen: Photograph of Santorum, next to text stating: ‘Rick
content of this advertising. Santorum - Real. Experienced. Leadership.’ Softer Voices
disclaimer at bottom of screen].

OGC concluded that both “Tough Enough” and “We the People” constituted express
advocacy under section 106.22(a) because both advertisenrents “uae individual wards and
slagans that in centext can have no reasonable meaning other than te urge the selectien af
Santorum or defeat of €asey.”16 Regarding “Tough Enough,” OGC argued it was express
advocacy because it “praises Santorum in the context of describing national security
threats and prominently features images of him, casting him in a positive light,” and the
slogan ‘Dor’t we need leaders tough enough to face such a threat’ “references the office of
Senator when it refers to ‘leaders’ and urges action when it references a ‘need.”1” 0GC
further argued that “the comimunication’s reference to the ‘need’ for a particular kind of
candidate (i.e., one who is ‘tough enough’), preceded by the identification of Rick Santurum
as that type of candidate, is exaress advoeacy of Santorum’s tandidarcy.”18

Regarding the secand advertisement, “We the People,” OGC argueri it eontained
express advocacy because:

[T]he ad depicts photographs of Santorum and his electoral opponent Casey,
attacks Casey’s qualifications and praises Santorum’s, and concludes ‘Can we
really risk Bob Casey learning on the job? This ad is express advocacy
because it identifies a candidate and references the office of Senator when it
refers to a ‘job.” The only way a viewer could ‘risk Bob Casey learning on the
job’ wuwld be by voting for hitn for the ‘job’ of Senator. Thus, the ad exherts
viewers to defeet Casey and not take the ‘risk.'" Mnreevaer, the use of ‘risk’ an
a verb in this sentence is equivalent to the use of verbs such as ‘vote for’ or
‘elect” The ad also states: ‘Rick Santarum. Real. Experienced. Leadership.’
This statement is centered on the candidate and references personal
characteristics unrelated to any issue. Further, the use of the word
‘leadership’ is a reference to his election to the office of Senator, where he
would be a leader. The ad does not direct the reader to take action to express
a view on a public policy issue or urge the reader to take some action other
than to vote for Santorum.!?

OGC also argued that both advertisemants contained express advocacy under 11
C.F.R. 100.22(b) because:

[Tlhe ads tout Santorum’s accomplishments, character, and qualifications,
and in proximity to the upcoming election, these ads only make sense if they
are read as advocating the election of the clearly identified candidate.20

171,

18 Jd, at 10-11 (citing 11 C.F.R. § 100.22(a)).

19 MUR 5831 (Softer Voices), Factual & Legal Analysis at 8.
20 MUR 5831 (Softer Voices), FGCR at 12.

16 MUR 5831 (Softer Voices), FGCR at 10. ‘
|

4



11044284680

For instance, the ad ‘We the People’ attacks Casey’s qualifications and praises
Santorum'’s leadership and qualifications. The ad "Tough Enough’ praises
Santorum and highlights his character and qualifications by stressing his
‘tough’ leadership. Further, the ads only make sense if they are uraderstood
to advocate Santarum'’s eieciiomn. Thus, ‘We the Peonlo’ viewers ave ucged
‘not to risk Bab Casey learning nre the job’ by voting for him for Senator.
Similarly, viewers of ‘Tough Enaugh’ are urged to fill the ‘need’ for ‘leaders
tough enough’ by voting for Santorum for Senator.2!

After much discussion, the Commission found a reason to believe that Softer Voices
failed to register and report as a political committee. Based upon those discussions, my
impression was that the “We the People” advertisement may have contained some
language that was sufficiently simllar to that used by the Santorum campaign as a slogan.
Under sectloa 100.22(a), the use of a campaiygn’s slogans can constitute express advocacy.
Since theere was a reason to believe that tire advertisement canstituted express advoeacy
under section 100.22(a), there was alse a reason to helieve that the advertisement was
express adveeacy undar the broader definition of express advocacy found at section
100.22(b). Also based upon those discussions, my impression was that “We the People”
was broadcast on television. Given the expense of such advertising, there was a reason to
believe that Softer Voices was required to register and report as a political committee.22

Contrary to my belief at the time of the reason to believe vote, OGC'’s investigation
did not support 4 finding that the Santoruru canipaign uset a slogan that was then used by
Softer Voices in “We the People.” And contrary to the assumption that “We the People” was
an expensive television atlverttsemeant, the investigatiom oonfirmeri that it enty appeored oo
Softer Vaices’ website. Thus, I supported OGC’s recemmendation to take no further actinn,
but conld nat support requiring Softer Voices ta register and repart as a political
cammittee.

IL ANALYSIS

The Softer Voices matter is but one example of a number of cases where the FEC has
employed a variety of multi-factor balancing tests to ascertain whether a group is a
“political committee” under the Act. Political committee is a defined term: “Any committee,
club, association, or other group of persons that receives contributions aggregating in
excess of $1,000 during a calendar year or which makes expenditures aggregating in excess

21]d, OGC also nntes that “the ad does not direct the reader to take action to express a view on a public policy
issue or urge the reader to take some action other than to vote for Santorum.” Id, at 12 n.10.

22 0GC had advanced other theories in support of its conclusion with which i did not agree. For example, It
relied on section 11 C.F.R. § 100.57, which purported to define “contribution” and was read in a manner that I
felt was much too broad. See MUR 5541 (November Fund), Statement of Reasons of Vice Chair Matthew
Petersen and Commissioners Caroline Hunter and Donald McGahn at 8-12. That the regulation went too far
was later confirmied by the D.C. Circuit Court af Appeals, first it EMILY’s List v. FEC, 581 F.3d 1 (I.C. Cir. 2009),
then in SpeechNow.org v. FEC, 599 F.34 686 (D.C. Cir. 2010).
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of $1,000 during a calendar year.”23 In Buckley, the Supreme Court limited the reach of this
provision in two pertinent ways. First, it construed the Act’s disclosure requirements,
reporting requirements, and expenditure limitations “to reach only funds used for
communlcations that expressly advocate the electios or defeat of a olearly identified
candidate.”2* Seeond, it further limited the statute to “anly encomparss organizations that
are umler the control of a candidate ar tha major parpose of which is the nomination or
election of a candidate.”?5 This secnnd limitation is eommonly called the “major purposa”
test

As this matter (and countless others) demonstrates, the FEC routinely deviates from
such jurisdictional limitations, and instead employs a variety of ad hoc balancing tests and
subjective intent-and-effect based inquiries in its never-ending quest to regulate political
speech.26 Certainly, the Cominission and its counsel inveke the proper standards in the
abstract; every attempt is iade to portray its various appreaches as paradigms of
modcration and abjectivity.2’ But behind the cluzseri doors of the FEC'’s canfidential
enfortemant process, the standards are ever-changing an€d unpredictable, and expand or
contract dopending on the conclusion sought. The two most egregious examples are the
FEC’s resuscitation of section 100.22(b), which purports to define express advocacy, and its
application of a case-by-case approach to ascertaining whether a group is a political
committee.28

A. The Checkered History of Section 100.22(b)

Promulgated in 1995, section 100.22(b) purports to define “express advocacy.”
Originally, the FEC claimed it was the codification of the Ninth Circuit’s decision in FECv.

232 US.C. § 431(4)(A).
24 Buckley, 540 U.S. at 80.
25/d. at 79.
26 “Because the FEC's ‘business is to censor, there inheres the danger that [it] may well be less responsive
than a court -~ part of an independent branch of government - to the constitutionally protected interests in
free expression.” Citizens United, 130 S. Ct. at 896 (quoting Freedman v. Maryland, 380 U.S. 51, 57-58 (1965)).
Similarly: '
If speakers are not granted wide latitude to disseminate information without government
interference, they will ‘steer far wider of the unlawfut zone.! This danger is especially acute
when an official agency of govermmment has been created to scratinize the content of political
expressien, for such bureaucracies feed upon speech and almost ineluetably cume to view
unrestrained expression as a political ‘evil’ to be tamed, muzzled, or sterilized. . . . The
possible inevitahiity aof thia institutianei tendency, however, rmuders this ahuse of pawar no
less dirturbing to those who cherish the First Amentiment ard the unfettered palitical
process it guarantees. Buckley imposed upon the FEC the weighty, if not impossible,
obligation to exercise its powers in a manner harmonious with a system of free expression.
FEC . Central Long Island Tax Reform Immediately, 616 F.2d 45, 55 (2d Cir. 1980) (Kaufman, J., concurring).
27 See, e.g., MUR 5024R (Council for Responsible Government, Inc,, et al.), Factual & Legal Analysis at 5 (“By its
very terms, section 100.22 Is a carefully tailored provision.*). See also 2007 Political Commitiee Status
Supplemental B&], 72 Fed. Reg. at 5604 (“The Commission was able to apply the alternative test set forth in
11 CF.R 100.22(b) free nf constitutional doubt based en McConnell’s statement that a ‘magic words’ test was
not constitutionaily required, as certain Federal courts had previnusly held.”).
28 The case-hy-case apprnach was most recently reaffirmed by the FECin 2007. See 2007 Political Cnmmittee
Status Supplemental E&J, 72 Fad. Reg. at 5595.
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Furgatch, as well as Buckley and FEC v. Massachusetts Citizens For Life (“MCFL").2° But then
the regulation was held unconstitutional by several circuit courts, rejecting such
arguments.3? The Commission subsequently adopted a policy that it would not enforce
100.22(b) in the First or Fourth Uircuits (where the regulation was held uncunstitutional),
which, as a practical matter, resulted in the non-enforcement of 100.22(b) natianwide.31

Then, in the wake of McConnell v. FEC, and without any prior notice, the FEC revived
the regulation in the context of a confidential enforcement matter.32 First, the FEL. asserted
that because the Court in McConnell said that Buckley’s so-called “magic words” did not
represent “a constitutionally-mandated line beyond which no regulation was possible,” the
FEC believed that “the Supreme Court essentially overruled past decisions invalidating
section 100.22(b) on cornistitutional grounds.”33 Second, relying on the fact that McConnell

29 See Explanation and Justification for Final Rules on Express Advocacy (“Express Advocacy E&]J"), 60 Fed.
Reg. 35291, 35293-95 (July 6, 1995).

30 See Maine Right to Life Committee v. FEC, 914 F. Supp. 8, 12-13 (D. Me. 1995), aff'd per curiam, 98 F.3d 1 (1st
Cir. 1996) (per curiam), cert. denied, 118 S. Ct. 52 (1997} (Under 100.22(b), “what is issue advocacy a year
before the election may become express advocacy on the eve of the election and the speaker must constantly
re-evaluate his or her words as the election approaches.”); FEC v. Christian Action Network, 894 F. Supp. 946
(W.D. Va. 1995), uff'd 92 F.3d 1178 (4th Cir. 1997) (unpublished) and FEC v. Christian Action Network (“CAN
1I"), 118 F.3d 1049, 1052-54 (4tH Cir. 1997] (concluding that “the nniire pramist of tite caurt’s analysis [in
Furgatch] was that words of ndvncacy such as those recited m foctnote 52 were required to support
Commission jurisdiction,” and that “[i]t is plain that the FEC has simply solected certain words and phrases
from Furgatch that give the FEC the broadest possible authority to regulate political speech (ie.
‘unmistakable,’ ‘unambiguous,’ ‘suggestive of only one meaning,’ ‘encourage[ment]’), and ignored those
portions of Furgatch...which focus on the words and text of the message.” The court also imposed fees and
costs on the Commission for its enforcement efforts.). See alSo Virginia Society for Human Life v. FEC, 263 F.3d
379 (4th Cir. 2001) (Anding 100.22(b) unconstitutivnai); Right to Life of Duchess Co., Inc. v. FEC, 6 F.Supp. 2d
248 (S.D.N.Y. 1998) (finding that 100.22(b)’s definftiun of ‘express advatracy’ is not anthorized by FECA as
that statute has been interpreted by the United States Supreme Caurt in MCFL and Buckley).

31 See Panl S. Ryan, Wisconsin Right ip Life ani the Resurrection of Furgatch, 19 Stan. L. & Pal'y Rev. 130, 131
(2008) (“the FGC had stoppad enforting its Furgatch-like definition of ‘express advocacy’ {100.22(b)]”). See
also MUR 5024 (Canncil for Responsihle Govarmmient, Inc,, et al), Statement cf Reasons of Chairman Bradiey
Smith and Coramissioners David Mason and Michael Toner at 2 n.5 (declining ta apply 100.22(b) to
communications made in 2000 an the grounds that it “has been held unconstitutional”) (internal citations
omitted). i

32 See MURs 5024 and 5024R (Council for Responsible Government, Inc., et al.}. The FEC originally dismissed
the matter. MUR 5024 (Council for Responsible Govermnent, Inc,, et al), Statement of Reasons of Chairman
Bradley Smith and Conmissioners David Mason and Michaxl Toner. After the complainant sued under 2
U.S.C. § 437g(a){8), the district cuurt romanded the mdtter to the FEC for reconsitlavation df its decision in
light uf McConnell. On remand, the Commission applied

11 CF.R. § 100.22(b). See Miiit 5024R (Gouncil for Resporsibie Governmant, Inc,, et al.), GCR #2.

33 MUR 5024R (Council for Responsible Gavernment, Inc., et al.), GCR #2 at 7. The Commission made much of
the hyperbolic language used by Justice Thomas, speaking in dissent, that “[t]he Court, in upholding most of
[BCRA’s] provisions by concluding that the ‘express advocacy’ limitation derived by Buckley is not a
constitutionally mandated line, has, in one blow, overturned every Court of Appeals that has addressed this
question (except, perhaps, for one)... FEC v. Furgatch.” McConnell v. FEC, 540 U.S. 93, 278 n.11 (2003)
(Thomas, ], dissenting). Aside from the obvious problem with this position (dissents are not 1aw), the
majority in McConnell specifically addressed Justice Thomas’ claim by making it explicitly clear that it was not
overruling Birckley. Subsequent cases make this clear. See New Mexico Youth Organized v. Herrera, 611 F.3d
669 (10th Cir. 2010); North Cardiina Right to Life, Inc. v. Laake, 525 F.3d 27 (4th Cir. 2G0B); Center for
Individual Freedam v. Cormituche, 449 F.3d 655 (5th Cir. 2006), cart. denied, 549 U.S. 1112 (2007); Andersnn v.
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upheld the statutory definition of “electioneering communication” “to the extent that the
issue ads broadcast during the 30- and 60-day periods preceding federal primary and
general elections are the functional equivalent of express advocacy,” thc Commission recast
section 100.22(b) a= a rogulutiont that “fills the gaps” between where Buckley's so-called
“magic words” ends and McComnell’s “functional eqaivalent” begins.3* Tha FEC imposed a
civil penalty in the matter.35

In WRTL, the Supreme Court rejected the FEC's over-reading of McConnell. There,
the Court made clear that McConnell did not uphold the electioneering communication ban
because it was the functional equivalent of express advocacy (as was suggested in MUR
5024R, the matter that resuscitated section 100.22(b)); rather it was upheld only fo the
extent that it was the functional equivalent of express advocacy.36 Thus, the FEC's
assumption that McCor:nell had significantly expanded its jurisdiction was wrong.

Spear, 356 F.3d 651 (6th Cir. 2004), cert. denied, Stumbo v. Anderson, 543 U.S. 956 (2004); Am. Civil Liberties
Union of Nev. v. Heller, 378 F.3d 979, 985 (9th Cir. 2004). Even if Justice Thomas was correct, it would not
have any impact on Right to Life of Duchess Co., Inc. v. FEC, 6 F. Supp. 2d 248 (S.D.N.Y. 1998), as that case
turned on the lintited reach of the nnderlying statute, ot the canstitutianaiity of the regulation.

34 MUK 5fi24R (Council for Responsible Government, Ine,, et al.), GCR #2 at 7-8 (making clear that section
100.22(b) is broader than Buckley). See also MUR 5024R, Statement of Reasons of Cemmissioner Bradley
Smith (explaining why the Cernmissian was wrong to revive section 100.22(b)). Moreover, although the
Commission’s revival of section 100.22(b) was not made public until 2005, it was nonetheless retroactively
applied by the Commission to activity that occurred prior to the 2004 election. See MURs 5511 & 5525 (Swift
Boat Veterans); MUR 5753 (League of Conservation Voters); MUR 5754 (MoveOn.org Voter Fund).

35 But can an agency really abandon a prior interpretatiozt of its own ambiguous regulation without first
going through notice and comment? See LeMoyne-Owen College v. NLRB, 357 F.3d 55, 61 (B.C. Cir. 2004)
(Roberts, ].) (“[w}lhere, as here, a party makes a significant showing that analogous cases have been decided
differently, the agency must do more tham simply ignore that argument.... The need for an explaiation is
particularly acute when an agoncy is apinhring n timiti-fan:tar test through case-by-case adjudicative.”);
Ramaprakash v. FAA, 346 F.3d 1121, 1124 (D.C. Cir. 2003) (agencies must provide a “raasanrd onalysis
indicating that prior pplicies and standards are being deliberately changed, not casually ignored”) (internal
citations omitted); id. at 1125 (“An agency's failure to come to grips with conflicting precedent constitutes ‘an
inexcusable departure from the essential requirement of reasoned decision making.”); Alaska Professional
Hunters Ass'n v. FAA, 177 F.3d 1630, 1033-34 (D.C. Cir. 1999) (citing Paralyzed Veterans of Am. v. D.C. Arena
L.P,, 117 F.3d 579, 586 (D.C. Cir. 1997) (“Once an agency gives its regulation an interpretation, it can only
change that interpretation as it would formally 1nodlify the regulation Itself: through the process of natice and
comment rulemaking.”)); cf. United States v. Magnesium Corp. of Am. LLC, 616 F.13d 1129, 1139 (10th Cir.
2010) (“The issue of whether an agency may alter its iterpretation of its own regulation without notice and
commentis the subject of a circuit split, with the Third, Fifth, and Sixth Clrcuits epgarently adopting the D.C.
Circuit's vizw, and the First and Ninth Circaits seemingly taking the conirary pogitian.”). The prablem is
exacerbates] when the agency relies on a rainterprotation of the regulation te impose a civil penalty. See
MURs 5511 & 5525 (Swift Boat Veterans) (applying 100.22(b) retroactively after its resurrection by the FEC,
resulting in the payment of a civil penalty). Cf Magnesium Corp. of Am. LLC, 616 F.3d at 1144 (“[E]ven if
Congress repealed the [Administrative Procedures Act] tomorrow, the Due Process Clauses of the Fifth and
Fourteenth Amendments would still prohibit the imposition of penalties without fair notice.... And it pertains
when an agency advances a novel interpretation of its own regulations in the course of a civil enforcemett
action. If an agency could punish a regulated party for following the agency’s own interprenition of its own
ambiguisus regulation, after zll, ‘the prartice nf adininistentive law would ctnne to resentble ‘Russian
Ranlette.”) (intermal citatinns omittad].

36 WRTL, 551 U.S. at 453.
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Nonetheless, section 100.22(b) lived on. In the wake of WRTL, the FEC promulgated
a rule that purported to define “permissible” electioneering communications, and
essentially relogated the First Amendment Lo a regulatory exception to the Act.37 This rufe
was then used to “inform” the FEC’s use oef section 100.22(b), znd keep it viablg, since
section 100.22(b) had some superficial similarity to the test articulated by Chief Justtce
Robects in WRTL. But in Citizens United, the Supreme Court once again made clear that the
FEC was wrong, and struck as uncanstitutioral tha Commission’s WRTL rule and its twn-
part, 11-factor balancing test for determining what speech is banned.38 Perhaps sensing
that its beloved section 100.22(b) had the same flaws,3? the FEC's lawyers recycled yet
another rationale, this time appealing not to the statute upon which it was originally based,
but instead to the FEC’s supposed general power to make policy.40

B. Problems With the Current Iacarnation ef Scction 108.22(b)

On its face, section 100.22(b) is vague and goes beyond the construction of express
advocacy announced in Buckley; in application, it is nothing more than the same sort of ad
hoc, multi-factored balancing test rejected by the Supreme Court in Citizens United.
Similarly, when the vagaries of section 100.22(b) are cnmbined with the FEC’s creative
interpretations of Buckley’s major purpose test (particularly efforts that appear designed to
expand, not limit the reach of the statute), it is anyone’s guess what comes within the FEC’s
self-proclaimed regulatory jurisdiction.

Today, the fluid application of section 100.22(b) is rationalized in three ways:

37 See 11 C.F.R. § 114.15 (defining so-called “permissible electioneering communications”).

38 Citizens United, 130 S. Ct at 895-96.

39 Tellingly, the regulation is often paraphrased. See, e.g., The Real Truth About Obama, Inc. v. FEC, No. 09-724,
Brief for the Respondents in Opposition to Petition for a Writ of Certiorari at 14 (when purporting to quote
section 100.22(b), the regulation’s inclusion of context is omitted, and replaced by an ellipses; similarly, the
regulation is essentially rewritten to make it seem as if it is not an internally inconsistent, two-part test, that
demands the regulator view a communication “taken as a whole,” but then focus on its “electoral portion”).

40 See The Real Truth About Obama, Inc. v. FEC, No. 09-724, Brief for the Respondents in Opposition to Petition
for a Writ of Certiorari at 2; see also MUR 5634 (Sierra Club), Factual & Legal Analysis at 9 n. 8 (“Accordingly,
the Commission possesses broad authority to interpret the term, te ‘forniulate policy’ on it, and to ‘make,
amend, and repeal such 1ules. .. as are necessary’ regarding i."}(internal citatiens oinitted). But see Faucher
v. FEC, 928 F.2d 468, 471 (1st Cir. 1991) (qaoling Chevron U.S.A, Inc. v. Natural Resources Defease Council, Inc.,
467 U.S. 837, 844 (1984) ("Ordimarily, when a statnte is silent or ambiguuus, ‘considerable weight should he
accorded to an executive department’s canstruction of a statutory scheme it [has been entrusted] to
administer.” That rule of construction no longer applies, however, once the Supreme Court has spoken on the
issue.... Itis not the role of the FEC to second-guess the wisdom of the Supreme Court.")). See also EMILY’s
Listv. FEC, 581 F.3d 1 (D.C. Cir. 2009) (holding that the regulations at issue in that case exceeded the
Commission’s statutory authority); id. at 26 (“By the plain language of the Federal Election Campaign Act
(FECA), the FEC lacks the power it now asserts.”) {Brown, }.,, concurring); Shays v. FEC (“Shays I"), 414 F.3d 76,
109 (D.C. Cir. 2005) (noting that the Commission’s regulation at issue in that case “runs roughshod over
express limitations on the Commission’s power”); FEC v. Machinists Non-Partisan Political Laague, 655 F.2d
380 {D.C. Cir. 1981) (rejecting the Commissibn’s sitempt to impermissibly assert jurisdiction into an
unprecedented area).
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e Section 100.22(b) is enforceable, because it is the same as/consistent
with/informed by Chief Justice Roberts’ description of the "functional equivalent of
express advocacy” found in WRTL;

e Although section 100.22(b) was declared unenforceable, the FEC may nonetheless
cootinte to enforce it because of McConnell and WRTL; and

e Section 100.22(b) only triggers disclosure requirements, and no longer functions as
arestraint on speech; thus, its contours need not be as precise.

Unfortunately, all of these assumptions are flawed, and can be debunked.

1. Flawed Assuinption #1: Section 100.22(b) is enforcecable because it
is the same as/consistent with/informed by Chief Justice Roberts’
descriptien of the “functional equivalent of express arivocacy” found
in WRTL

Although a number of courts have struck section 100.22(b) due to, inter alia,
vagueness and over-breadth concerns, some nonetheless support its continued
enforceability on the basis of some perceived superficial similarities between its language
and the opinion authored by Chief Justice Roberts in WRTL. In fact, OGC applied this
reasoning in the Softer Voices matter. But a more eareful review reveals that the WRTL
“functional equivalent of express advocacy” test and section 100.22(b) are not the same.
On the contrary, both the language of the regulation ftself and the FEC’s application of it
(which gaes well beyond its language) is nething more than the same sart of inulti-pari, .
multi-factar halancing tesi the FEC concocted after WRTL to define the separate but related
concept of the functionel equivalent of express advocacy, which the Court struck in Citizens
United.

a. The FEC and the functional equivalent of express advocacy

WRTL concerned the reach of the “electioneering communication” ban of McCain-
Feingold. The statute banned electioneering communications, defined as: (1) any
broadcast, cable, or satellite communicatien, (2) which refars to a clearly identified Federal
candidate, (3) paid for with corporate or union general treasury funds, (4) made within 60
days before a general, special, or runoff eleetion, or 30 days before a primary ar preference
electien, convention, or caocus for the office seught by the candidate, and (5) targeted to
the relevant electorate.42

41 See MUR 5831 (Softer Voices), FGCR at 12 n.10 (“Although the Commission’s express advocacy regulation
was rot atissue in WRTL, the Court’s consideration of what could be regulated as an electioneering
cormmunication set forth a test that included elements similar to those used in 11 C.F.R. § 100.22(b).")
(internal citations omitted). See also MURs 5910 & 5694 (Americans for Job Security), FGCRat 11 n.12
(same); MUR 5991 (U.S. Term Limits, Inc.), FGCR at 6 (same); MUR 5874 (Gun Owners of America Inc.),
Factual and Legal Analysis at 4 n.2.

42 See 2 U.S.C. § 434(f)(3) (defining “electioneering communication”).
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The Court agreed that McCain-Feingold could not constitutionally prohibit the
advertisements at issue regarding judicial nominations. According to the Court, although
this statute was not vague, it was still overbroad, as it eaptured non-campaign
advertisements. As explaimed by Chlef justice Reberts, McConngll had limited the reach of
the statutary han o the funcidanal equivelant of express advocacy. Tie Chief Justice
further expinined that in addition to ths statutary criteria defining electioneering
communication, an ndvertisement came within the reach of the staiute “anly if the ad is
susceptible of no reasenable interpretatian other than as an appeal to vote for or against a
specific candidate.”#3 In other words, in this context, to constitute the “functional
equivalent of express advocacy,” a communication must satisfy all six criteria (five from the
statute, and the “appeal-to-vote” test).

In the wake of WRTL, the Commission commenced a rulemaking to instruct
speakers about what the FEC termed “permissible” speech.#* In passing a final rule, the
FEC develaped its owa interpretations that contradictred Chief Justice Roberts’ repeated
admonitions to favor speech over censorship and to give speakars clear guidance about the
line between regnlated and non-regulated speech. The FEC pupported to establish a safe
harbor for certain speech, while subjecting other speech to a “multi-step analysis for
determining whether [electioneering communieations] that do not qualify for the safe
harbor nevertheless qualify for the general exemption.”45

To avail oneself of the safe harbor, one’s speech could not mention “any election,
candidacy, political party, opposing candidate, or voting by the general public,” nor could it
take a position on the candidate’s “character, qualifications, or fitness for office."46
Moreover, tho advertiserment cauld ortly refecenee certain thipics: “a legislative, executive,
or judicial matter oc issue,” or prepose a “cominercial transuction.”#” In addition to only
talking about the government-approved suhject matter, the advertisement had to “urge the
public to take a position and contact the candidate.”48

For communications outside the safe harbor, the FEC created a multi-step analysis
to consider “whether the communication includes any indicia of express advocacy and
whether the communicatiot has an interpretation other than as an appeal to vote for or
against a clearly identified [flederal candidate in order to determine whether, on balance,
the communication is susceptible of no reasonable interpretation other than as an appeal

43 WRTL, 551 U.S. at 452.

44 Notice of Proposed Rulemaking on Electioneering Communications, 72 Fed. Reg. 50261, 50264 (August 31,
2007); see also Explanation and Justification for Electioneering Communications (“Electioneering
Communications E&J"), 72 Fed. Reg. 72899 (Dec. 26, 2007).

45 Electioneering Communications E&J at 72902.

46 Id. at 72903; see also 11 CFR § 114.15(b)(1)-(3).

47 Electioneering Communications E&] at 72903.

8]d.
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to vote for or against a clearly identified [flederal candidate.”#? This is the now-infamous
“two-part, 11-factor balancing test” openly mocked by the Court in.Citizens United.5°

b. Section 100.22(b) on its face is vague, asking more than it
answers

Section 100.22(b) purports to define express advocacy as communications that:

When taken as a whole and with limited reference to external events, such as the

proximity to the election, could only be interpreted by a reasonable person as

containing advocacy of the election or defeat of one or more clearly identified

candidate(s) because ~

(1) The electoral portion of the communication is unmistakable, unambiguous,
and suggestive of anly one meaning; and

(2) Reasonobie minds could not diffen as to whether it eneourages actions to
elect or defeat @ane or more clearly identified candidate(s) or encourages
some other kind of action.51

The Explanation & Justification (“E&]”) that accompanied section 100.22(b) notes
that “communications discussing or commenting on a candidate’s character, qualifications
or accomplishments are considered express advocacy under new section 100.22(b) if, in
context, they have no reasonable meaning other than to encourage actions to elect or
defeat the candidate in question.”52 That the regulation allows for the consideration of
unspecified “context” is undisputed: “The Cominission recognized the necessity of
cotrsidering centext when it promulgeted sectien 100.22, adding a centext element ta both
100.22(a) and (b)."s3

Even a superficial reading of this regulation reveals a number of vague, unspecified
terms. For example, what is a “limited reference” to “external events”? The regulation
points to “proximity to the election,” but the inclusion of “such as” hints that there are other
factors, described as “external events,” that can be referenced. And the reference can only
be “limited” - limited to what, it does not say. Likewise, how close to the election satisfies
“proximity to the election”? A few days, weeks, or maybe months? The face of the
regulation offers no guidance.5¢

# 11 CF.R § 114.15(tr) (ermphasis added).

50 Citizens United, 130 S. Ct at 895 ("In fact, after this Court in WRTL adopted an objective ‘appeal-to-vote’ test
for determining whether a communication was the functional equivalent of express advocacy, the FEC
adopted a two-part, 11-factor balancing test to implement WRTL's ruling.”).

5111 C.F.R. § 100.22(b).

52 Express Advocacy E&]J, 60 Fed. Reg. at 35295.

53 MUR 5024R (Council for Responsible Government, Inc.), GCR #2 at 8 (citing Express Advocacy E&], 60 Fed.
Reg. at 35295).

54 The Commission considered but declined to adopt a proposal specifying an express advocacy timeframe
(ie., a specific number of days lsefore an election), opting instead for a “case-by-case” approach. Express
Advocacy E&J, 60 Fed. Reg. at 35295 (... the timing of the communication would be considered on a case-by-
case basis.”). Butsee Leake, 525 F.3d at 284 (In a similar context, the Fourth Circuit noted: “Furthermore,
these same open-ended terms provide little ex ante notice tn political speakers as to whether a regulater,

12
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Then there is the internal inconsistency that seems to create a two-part test. First,
read the communication “taken as a whole” (which includes not only the whole of the
communication’s content, but unspecified “external” factors); and tf (presumably} that is
not enough to justify regulation of the comimumication, move on to step two, and focus on
the “tleetoral partion.” But which is the focus? The whole cammmnieation, or just the
“aioctoral portion”? Apd what precisely is the “electoral portion” of the communication?
The E&] appears tp say that the “electaral partion” need nat be zlectaral at all, bzt instead
can merely concern “character, qualifications or accomplishmants.” And one need not raise
such matters in any sort of pointed or adversarial manner. “Discussing” or “commenting”
on one’s “accomplishments” is enough, so long as it “encourages actions” to elect or defeat.
What sort of actions does the regulation have in mind? How does one go about
“encouraging” such unspecified actions? Is not divining a communication’s “electoral
portion” a self-fiilfilling prephecy - after all, ence a regulator declares part of a
commniunication to be the “electoral pertion,” how could that portion be reatl aity way othar
than as “electeral” and thua sufficiently election-relnted to constitute express advocacy
under the regulation?

The vagaries found in section 100.22(b) are easily illustrated by example. To
borrow from a hypothetical raised during oral argument in Citizens United, assume a 500-
page book spends 499 pages explaining in intricate detail, and without much in the way of
charged rhetoric, all the legislative proposals‘of an elected official. But then, on the last
page of the book, it concludes “vote for” the official who was the subject of the book.35 Does

applying supple and fiexible criteria, will make a post hot determination that their speech is regulable as

electoral advocacy. This approach simply guarantees that ordinary political speech will be chilled, the very

speech that people use to express themselves on all sides of those issues about which they care most
deeply.”).

55 Transcript of Orai Argument at 29-30, Citizens United v. FEC, No. 08-205 (S. Ct. argued Mar. 24, 2609;t
CRIEF JUSTICE ROBERTS: It's a 500-page boak, and at tre end it:says, anit 8o vote for X, tha
gavernment could ban that?

MR. STEWART: Well, if it says vote for X, it would be express advocacy and it would be covered by the
pre-existing Federal Election Campaign Act provision.

MR. STEWART: Yes, our position would be that the corporation could be required to use PAC funds

rather than gencral treasury funds.

CHIEF JUSTICE ROBERTS: And if they didn't, you could ban it?

MR. STEWART: If they didn’t, we could prohibit the publication of the book using the corporate

treasury funds.
Contrary to the assertion made by the Solicitar Genenal in the subsequent Citizens Unitad re-argument, that
the FEC has never pursued a back, see Tranacript of Oral Argument at 65-67, Citizens United v. FEC, No. 08-
205 (S. Ct. reargued Sept. 9, 2009) (“although fthe Act] dees cover fill-length books,” “the FEC has never
applied [it] in that context,” “there has never been an enforcement action for books,” and there has been “no
administrative practice of ever applying it to books”), the FEC has pursued books. See MUR 5642 (George
Soros) (investigating a book by Soros that was critical of President George W. Bush); see also FEC v. Forbes, 98
Civ. 6148 (S.D.N.Y. Aug. 21, 1998) (the Commission asked the court to find that bi-weekly columns authored
by the candidate in Porbes Magazine resiilted in knowing violations of the Act by the candidate, the magazine,
and his campaign commmittee); Reader’s Digest Ass’n, Int. v. FGC, 509 F. Supp. 1210 (S.D.N.Y. 1961) (plaintiff
sought to block the Commission frain investigating a video-taped re-enaetient nf Sanator Edward Kennedy’s
automabile accident at Chappaquiddick, which was produced in connection with the publication of a

13
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that convert the entire book to express advocacy, which in turn could generate a reporting
obligation?56

What if the last sentence is something less direct: “because of all his
accomplishments, we need to do averything we can ta keep Ethe elected afficial] in office.”
Is that express advocacy? It talks about his aceomplishmeuts, and seems to entourage
actiorms to elect the official. Is the fact that he is a candidate emugh of an “external” event
to presumably move to step two, an analysis ef the electoral portian? What if the official
has not yet declared his intent to seek re-election? What if he has announced his
retirement? Are these the sorts of “external” factors contemplated by the regulation?

Or because it is a book, do we read it as a whole? Is that the sort of external factor
that cuts against finding it to be express advocacy? What if the last sentence was even less
direct: “we need to rio everything we can to itelp him”? A reasonable mind eovid read that
as encauraging actiens to keen the official in effice. Ceuld anyane renlly disagree that the
sentence could nat be read that way? If the heok were released in the fall of an electian
year, dnes that make it proximate to the election? What if it were written by a political
science professar, who published it in time for his fall semester (in an election year)? Is
that an external event that cuts against finding express advocacy, and trumps the other
external event, namely proximity to the election? And does the book cease to be express
advocacy the day after the election? What if the book did not advocate any sort of action?
Since, in the words of the regulation, it does not “encourag[e} some other kind of action,”
does that mean the book’s discussion of the public official’s accomplishments is enoagh to
constitute express advocacy?57

¢. Saction 10/1.22(b) on its face diffors from WRTL

In addition to the facial vagueness, section 100.22(b) differs from Chief Justice
Roberts’ approach in a number of critical ways. First, the regulation lacks the very clear
criteria found in the statutory definition of “electioneering communication” that was at
issue in WRTL. In other words, the appeal-to-vote test as articulated by the Chief Justice is
not a free-floating test;58 instead], it is a judicial limitation on a statute that had very clear
and very objective triggers: (1) a television or radio advertisement that (2) referenced a
federal candidate; (3) paid for with corperate or union general treasury funds; (4) aired
within 30 days of the primary olection or 60 deys of the general electiom; and (5) targeted
to a significant part of the electozate.

February 1988 Reader’s Digest article about Senator Rennedy, whe was a candidate for President at the time
of publication).

56 And assuming that it did trigger a reporting ohligation, when would that obligation occur? Eachtime a
copy of the book was sold?

57 For example, Hillary the Movie “referred to Senator Clinton as ‘Machiavellian,’ asks whether she is ‘the most
qualified to hit the ground running if elected President,’ and the narrator reminds viewers that ‘a vote for
Hillary is a vote to continue 20 years of a Bush or a Clinton in the White House.”™ Citizens United, 130 S. Ct. at
890. Yet the film was not express advocacy, but merely its functional equivalent.

58 WRTL, 551 U.S. at 474 n.7 ("And keep in mind this test is only triggened if the speech meets the hiightline
requirements of BCRA § 203 in the first place.”).

14
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Whereas WRTL concerned certain communications within clearly defined time
periods before an election (30 days pre-primary, 60 days pre-general), section 100.22(b)
can be applied year-round.59 Although “proximity to the election” is a factor to be
considered, it is only one of other netrulous factors. Does “proxfmate” mean mere days
befure tho election? Weeks er thuaths? 61 days before a genaral, or 31 tlays eefore a
primary? Likewise, the application of section 100.22(h) is nnt limiterd to only some
speakers (unlike in WRTL, which only applied to corporate, union, or cancerned
individuals, and ouly after the government, relying nn Austin v. Mich. Chamber of Commerce,
established its need to do so in McConnell).

Nor is the regulation’s application limited to a significant part of the relevant
electorate. Thus, even if a communication is never distributed to actual voters, that still
does not preclude the application of section 100.22(b). WRTL, on the other hand, only
applied to communications that could be received by a digrifficant part of the electorate.
Likuwise, WRTL only caneerned itself with television and radio ads (again, after the
governruent hail presented evideece that justified treating such communieatinns
differently); whereas section 1110.22(h} applies not nnly to televisian and nadio, but to
direct mail, telephane calls, and even fundraising salicitations. Thus, cantrary to any
assertion that section 100.22(b) is narrower than WRTL,$0 the importation of the appeal-
to-vote test into the definition of expenditure (absent the other limiting criteria), creates a
significantly broader regulatory regime.

Second, although both WRTL and section 100.22(b) invoke a notion of “reasoriable,”
the use of the word differs radically between the two. On the one hand, WRTL invokes
“reasonable” in the context of the appeal-to-vote test: that the language of the ad is
“susceptible af ne reasanable intecpretatian othar tiinn as an appeai to vate fer or against a
specific candidate.”s1 In formulating this test, Chisf Justice Roberts explained that this
appeal-to-vote test was bath simple and speech-protective.62 In the very same area of the
opinion, the Chief Justice explained the importance of the objectiveness of the test. He
reasoned that under the appeal-to-vote test:

59 The McConnell/WRTL functional equivalent of express advocacy test is a judicial limitation on a statutory
provision that covers only communications run within 30 or 60 days of an election. In other words, it has no
bearing on communications outside the electioneering communications window. Express advocacy, on the
other hand, is a standard that applies to communications year around. Thus, redefining “express advocacy”
beyond the construction of Buckley by including one part of the test for its functional equivalent (ie., the more
amorphous appeal:to-vote test) ignores a clear line drawn by Congress. For example, an advertisement run
61 days before an election cannot, as a matter nf law, be an electinneering communication, and whether or
not it can be read as containing an appeal-to-vote aught to Le irrelevant. Stated differently, even though prior
to Citizens United corporations were banned from engaging in express advocacy, they could nonetheless pay
for communications that came within the appeal-to-vote test so long as such communications were not
broadcast within 30 days of the primary election or 60 days of the general election. Re-defining express
advocacy to include the appeal-to-vote test impermissibly removed this statutory distinction.

60 See The Real Truth About Obama, Inc. v. FEC, No. 09-724, Brief for the Responderts in Opposition to Petition
for a Writ of Certivrari at 15 (“Section 100.22(b) is narrower than the WRTL test.”).

61 WRTL, 551 U.S. at 451.

62 Id. at 468-73.
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(1) There can be no free-ranging intent-and-effect inquiry.

(2) There generally should be no discovery or inquiiy into contextual factors.

(3) Discussion of issues cannot be banned merely because the Issues might be relevant
to an election.

(4) In a debatabla case, the tie is resolved in favor of protecting speech.63

The Court went to great lengths in WRTL to explain the constitutional significance of
its test by referencing the fact that it must ignore contextual references, “eschew the open-
ended rough-and-tumble of factors,” which invite burdensome discovery and lengthy
litigation, and give the “benefit of the doubt to speech, not censorship.”64+ Under WRTL,
once one reasonable construction of a communication is found (other than as an appeal to
vote), the analysis ends; there is no balancing of reasonable interpretations of speech.t5

On the other hand, under section 100.22(b) the FEC gives the tie to the regulator,
not the speaker. It balances reasonable constructions, and in the close call, mandates
regulation. This is aconmplished by invoking both a “reasarmble person” and a “reasonable
mind” test.66 The regulation can he read as asking if the undefined “electoral portian” of a
communication can he read as encouraging actions to elect or defeat candidates, and if so,
whether reasonable minds could differ that the communication could be so read. This does
not protect issue advocacy or discussion. Instead, it essentially removes from
consideration discussion of an elected official’s accomplishments, by characterizing such

-

discussion as “electoral.” By drawing the line in the wrong place, section 100.22(b) fails to
acknowledge that candidates, “especially incumbents, are intimately tied to public issues

63 Jd, at 474 n.7.

64 Id. at 482. See also Leake, 525 F.3d at 283 (“WRTL specifically counseled against the use of facibr-based
standards to define the boundaries of regulable speech, since such standards typically lead to disputes over
their meaning and therefore litigation.”).

65 The notian of a reasonable construction of speech was not invented out of whole cloth by the Chief Justice.
On the contrary, itis used in other First Amendment contexts, including libel. In Jilinois, for example, coorts
apply the innocent canstructian test in analyzing libel claims. In those situations, an “article is to be read as a
whole and the words given their natural and obvious meaning, and requires that words allegedly libelous that
are capable of being read innocently must be so read and declared nonactionable as a matter of law.” John v.
Tribune Co., 24 111.2d 437, 442, 181 N.E.2d 105, 108 (Il.. 1962). Stated differently, a “statement ‘reasonably’
capable of a nondefamatory interpretation, given its verbal or literary context, should be so interpreted.
There is no balancing of reasonable comstructions.” Solaia Technology, LLC v. Specialty Pub. Cu., 852 N.E.2d
825, 859 (1II. 200k).

66FThe FEC has rationalized its uso of a reasonable person test by looking to other non-First Amendment areas
of the law. Sometimes, it looks to the use of a reasonable person test to defiite earnmon law duties (undec
negligenve, for examplo). Other timos, it looks te “reasanableness” as that term is used in Fourth and Fifth
Amendment jurisprudence. See Terry v. Ohio, 392 U.S. 1 (196R) (explaining “reasopable suspician”); Florida v.
Jimeno, 500 U.S. 248 (1991) (reasonable consent). But in both instances, the question is not whether a
private citizen can speak, but whether the conduct of government law enforcement officers or others was
reasonable under the circumstances. In other words, in both areas it is used to determine whether there is a
breach of the applicable standard of care. Such use Is improper in the First Amendnient context, where
citizens have no duty to “steer clear” of certain speech, and failure to do'so cannot in: turn be judged by a
reasortalile petson standard. Oh ths eontrary, First Amendment case law enjoys a long-standing history of
striking down laws that operate in a fashion direetiog citizens to “stear ciear” of constiiutianally proteeted
expressinn. See, ag., Ashcroft v. Free Speeah Coaiitian, 535 U.S. 234, 252 (2002) ("The Gavernment cannot ben
specch fit for adults simply because it may faH into the hamis of children.”).
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involvinglegislative proposals and governmental actions.”67 But by declaring discussion of
such issues “electoral,” section 160.22(b) makes almost any discussion of candidates off
limits, and favors regulation as the norm, leaving liberty as the exception.8

d. The FEC continues to use the same test that was struck in
Citizens United

A review of the FEC's numerous enforcement and other matters demonstrates that
the vagaries found in section 100.22(b) are not merely academic. In fact, the application of
section 100.22(b) is not limited to its already-vague regulatory text.6 Indeed, the
Commission’s current version of the express advocacy test is essentially the same multi-
factor balancing test that it had employed to define the functional equivalent of express
advocacy, prior to its rejectiou by the Court in Citizens United. Despite thig rejection, the
test lives on under the guise of sestion 100.22(b).

The result of exporting the FEC’s erroneous reading of Chief Justice Roberts’ opinion
in WRTL is the continued use of the same sort of multi-factor balancing test that the FEC
had erroneously used to define the functional equivalent of express advocacy.’? Under this
test, reference to context of the sort rejected by the Court is routinely considered. The
application of the test looks not to the language of the communication itself, but to the
subjective intent of the speaker, or how the speech is perceived by the so-called
“reasonable person.” Oftentimes, the burden is shifted to the speaker to prove that the
advertisement is 110t express advocacy,’! in a remarkably similar mannei (and even using
the saine sont of language) as in tha failed efforts to dofine the functional equivalent of
express advocacy. In other wnrds, it presumes the government can regtilete a particular
communication merely because it references someone wha is running for office, and them it
is up to the speaker tn prove that its speech is n “genuine” issue advertisement.

67 Buckley, 424 U.S. at 42.

68 This inverts the proper analysis. See Citizens Against Rent Control v. Berkeley, 454 U.S. 290, 296-97 (1981)
("Buckley identified only a single narrow exception to the rule that limits on political activity were contrary to
the First Amendment. The exception relates to the perception of undue influence of large contributors to a
candidate.”) (emphasis in original).

69 The FEC has made clear that its reading of section 100.22(b) is not limited to its regulatory text. See MUR
6073 (Patriot Majerity 527s), FGCR at9 (referring te the “distillation of the meaning of ‘expenditure’ through
the enfdrcemern process”).

70 { am not the first to came to this conclusion, See, e.g., MIJR 5874 (Giin Owpers of Amerira, Inc.), Statement
of Reasens of Commissioner David Mason at 4 (“Section 100.22(b) suffers from the exact type of
constitutional frailties described by the Chief Justice [in WRTL] because it endorses an inherently vague
‘rough-and-tumble of factors’ approach in demarcating the line between regulated and unregulated speech.”).
71 But see Law Students Civil Rights Research Council, Inc. v. Wadmond, 401 U.S. 154, 162-63 (1971) (upholding
a rule that “lends itself to a construction that could raise substantial constitutional questions, both as to the
burden of proof permissible in such a context under the Due Process Clause of the Fourteenth Amendment,
and as to the permissible scope of inquiry into an applicant's political beliefs under the First arid Fourteenth
Amentiments,” en the grounds that the administering agency’s construction of the rule “is both extremely
narrow and fully cognizant of protected constitaticnal freedoms,” including that the rnle “places upon
applicants no burden of proof.").
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The Commission’s own enforcement matters illustrate the test in action. For
example, in the Softer Voices matter, the FEC's lawyers counseled the Commission to look
to the following factors to establish that a communication referencing Senator Rick
Santorum contained express advocacy because it:

e “praises Santorum;”

¢ “in the context of describing national security threats;”

e “prominently features images of him;”

e “casting him in a positive light;”

e depicts phetographs of Santorum and his electoral opponent Casey;
o “attacks Casey’s quelificatibns and praises Samtnrum’s;”

¢ includes a phrase (‘Rick Santorum. Real. Experienced. Leadership.”) which is
“centered” on the candidate and references “personal characteristics” somehow
unrelated to any issue;

e uses the word ‘leadership,' which is somehow a reference to his election to the office
of Senator; and

e “The ad does not direct the reader ta take artion ta express a view on a public paliey
issne oe urge the reader to take some action other than to vote for Santorum.”72

In another matter, MUR 5988 (American Future Fund), the Commission’s General
Counsel concluded that the following advertisement, which did not reference an election or
otherwise encourage the viewer to vote, constituted express advocacy:

When the unthinkable happened, Senator Norm Coleman teamed with Amy
Klvbuchar to secure $250 million to rebuild the 35W bridge. Coleman has
worked with Regublicane and Democrats to make college more affordable,
expand opportunities for our soldiers and National Guard returning home,
and arack dawn omr predatory lenders. An independent voiee for Minnesota:
Norm Coleman. Call Norm Colemran and thank him for his agenda for
Minnesota. '

The telephone number for Senator Coleman’s district office in St. Paul,
Minnesota appeared on the screen at the end of the advertisement. Also at
the end of the advertisement was the written disclaimer, “Paid for by the
American Future Fund.”

72 MUR 5831 (Softer Vaices), FGCR at 10-12; id., Factual & Legal Analysis at 6-8.
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Even though the advertisement praised a U.S. Senator’s bipartisan legislative
accomplishments, it was nonetheless express advocacy in the eyes of the Commission’s
lawyers because the advertisement supposedly “lack[ed] a specific legisldtive focus,”?3
“[was] candidate cenitered,” aiul “request[ed] electoral support by characterizing Coleman
as An Indeeandent Veice for Minnesota.”’* That the ectian urghd by the advertiseaient was
to call the Senater at his official aeffice numhbnr regartling the legislative nccomplishments
did not, in the eyes of the Commission’s lawyers, change their conclusion.?s

In another matter, the Commission’s lawyers concluded an advertisement that did
not contain express words of advocacy “may” nonetheless contain express advocacy
because a “viewer would reasonably interpret this ad as urging a vote against” the public
official referenced in the advertisement.’¢ This sort of approach could not be more at odds
with the numerous judicial prohouncements that make clear that the Commission may not
look to the subjective impression of the viewer in deterinining whetlter or not u
cominunicatian ccusttiutes express advdacaey.’”’” That the General Cotinsel could nnly say
that it “may” constiture express advocacy in the eyes of a reasanahle viewer?8 illustrates
that this determinatinn is not viewed as a bright-line question of law, but instead is a
muddy, fact-intensive inquiry. Again, this flies in the face of every judicial decision on the
subject, and shows that the tie goes to the FEC, not the speaker.

These are but a few examples of dozens and dozens of communications that have
been deerned “express advocacy” by the Commission’s lawyers, using a multitude of vague
factors (none of which are based on the Commission’s regulatory language, but yet are
eerily familiar as thre same totality-of-the-circumstances, multi-factor approach the FEC
triad to uss in defiiing the functienal equivalent of exprnss advocacy), such as:

73 See MUR 5988 (American Future Fund), FGCR at 8-9 (because an advertisement “lack[ed] legislative focus,”
it would constitute express advocacy). But see MURs 5474 & 5539 (Dog Eat Dog Films, Inc.), FGCR at 17 (OGC
concluded that a film and related marketing materials did not contain express advocacy even though: (1) “the
film’s criticism is wide-ranging,” targeting the President, Members of Congress from both parties, and
touching upon military recruitment policies, the budget process, the Patriot Act, the Iraq War, and the
response to 9/11; and (2) the [lim refers to the incumbent president by name, and makes a statement
concerning his re-election).

7¢ MUR 5988 (Ametican Fature Fund), FGCR at 8-9.

75 {d. But in other cases, wigingia call to thank “can... be consorued as an effort to encourage [the public
ofticial] 1@ mairrtain his position an the specifir legislative issues identified in the ads.* MURs 5916 & 5694
(Americans for Job Security), FGOR at 13 n.14.

76 Id, at 13. Yet in the context of a challenge to the FEC's coordination rules, the D.C. Circuit cited these
advertisements by Americans far Job Security, and stated that they “did not contain the ‘magic words’ of
express advocacy,” and therefore could have been coordinated with candidates under the Commission's rule
which covered only advertisements containing express advocacy outside the so-called time windows. Shaysv.
FEC (“Shays HI"), 528 F.3d 914, 924 (D.C. Cir. 2008). But in a subsequent enforcement matter against
Americans forJob Security (MURs 5910 & 5694), the FEC's lawyers argued that these same advertisements
contained express advecacy (aind did so withodt any mention of the Shays /Il decislon).

77 €itiaens United, 130 8. Ct. ar 889 (“tite functional-equivalent best Is objective”); WRTL, 551 U.S:at 467
(declining to adopt a test turning on “the speaker's intmt to affect an electtcat”).

786 MURs 5910 & 5694 (Americans for Job Security), FGCR at 13.
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“lacks specific legislative focus;"7°
“candidate centered;"80

characterizing a public official as “an independent voice,” or telling the viewer to call
and “thank” the official for official actinn;81

saying someone has demonstrated “leadership,” or has been a “common sense
voice” is somehow an emphasis on character, which equates to express advocacy;8

saying someone has “experience” is somehow an emphasis on qualifications, which
equates to express advocacy;83

saying someone is a “small businessman for 17 years” is somehow an emphasis on
accomplishments, which equates to express advocacy (even though the
advortisement focused on the need to protect jobs);84

failing to urge some specific action to be taken by the elected official;85

asking the viewer to “ask [the candidate] about his plans to bring our children back
to [the state];"86

failing to include a contact phone number;8?

questioning a pubic official’s leadership potential;88

how a viewer would “reasonably interpret” an advertisement;%°
touting or attacking character, qualifications and accomplishments;%0

“proximity to the upcoming election;"1 and

79 MUR 5988 (American Future Fund), FGCR at 8.

80 /.
81/d,

82 MURs 5910 & 5694 (Americans for Job Security), FGCRat 11.
83 /d. at 10.
84]d. at 10-11.

85 Id

81d at13.

87 Id.
88 Jq
89 Id.

% MURs 5831 & 5854 (Lantern Project/Softer Voices), Factual & Legal Analysis at 8.

91 MUR 5831 (Softer Voices), FGCR at 12. Of course, how “proximate” has never been defined. See MURs 5755
& 5440 (New Democratic Network), FGCR at 11 (“the Advertisement’s ‘proximity to the election’ (less than
four weeks) might be comparable to the publication in Furgatch (one week).”) (emphasis added).
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e “on balance.”92

Such a “loose mélange of factors do not elucidate WRTL's objective test; instead, they
presont the very infirmity identified by WRTL, namely, that of supplylng regulators with
nearly endless possibiiities for dircovering whethar a communicatioa can ‘only be
interpreted by a reasaeaable porsen as advocating the norination, election, or defrat ef that
candidate in that eleetion.”93

The use of such factors has not been limited to just a few cases. On the contrary,
they are used in case after case, including when examining other types of communications,
such as voter guides and polls. For example, in MUR 5634 (Sierra Club), the FEC claimed
that a voter guide that did not contain any of the so-called “magic words” of Buckley
nonetheless was express advocacy. The voter guide stated “Let your conscience be your
guide” and "let your vote e your voice,” urged the recipient to “Find out more about the
candiriates before yoi vato,” and included the Siorra Club’s website.?+

The FEC identified two “factors” reievant to its analysis in MUR 5634 (but which, in
the context of a voter guide, are unremarkable): (1) that the guide was distributed before
the general election; and (2) that it identified the two leading candidates for President and
U.S. Senate in Florida. With “limited reference” to these “factors,” as well as yet another
unremarkable “factor,” i.e., “the Sierra Club’s well-known stance promoting environmental
regulation,” the FEC found that “Let your conscience be your gulde and et your vote be
your voice” to be “unmistakable, unambigusus, and suggestive of only one meaning,”
specifically vote for Senator Kerry and Betty Castor.%5 That the voter guide also said, “Find
out mpre akout the candidatos hefore yen vote. Visic www.sitrraclubvotes.arg,” was of no
consequence, since that factor did not “convert the pamphlet intp a mere starting point for
further informatien.”9 Remarkably, the FEC acknowledged that “the ‘reasanable mind’ of a
vater favoring relaxed or loose environmental regulation could regard [the guide] as
encouragement to vote for President Bush and Mel Martinez.”7 But this did not matter,
said the FEC, because “[w]e think the ‘reasonable mind’ viewing [the voter guide] ‘could
only [Jinterpret[]’ this pamphlet ‘as containing advocacy of the election’ of Senator Kerry
and Berry Castor.”%

The approach taken by the Cominission in tar Sterra Club matter had obvious flaws:
First, it shnws that the “reasonable mind” test of section 100:22(b) ie not toe edjective

92 See MURs 6051 & 6052 (Wal-Mart, Stores, Inc.), FGCR at 10 (“However, on balance, the presentation, when
taken as a whole, could reasonably be construed as two-fold....Thus, the Guide, taken as a whole, cannot only
be interpreted by a reasonable person as containing advocacy of the election or defeat of one or more clearly
identtiied candidates, and accordingly does not constitute exnress mivocaoy under section 100.22(b).”)
(emphasis added).

93 Leake, 525 F.3d at 298 (“WRTL emphatically rejects the resort to a multi-factored, totality of the
circumstances approach for defining regulable electoral advocacy.”).

% MUR 5634 (Sierra Club), FGCR at 2.

9 Id. at 5.

%id at1l.

97]d

% ]d. at 12.
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question of law envisioned by Chief Justice Roberts. On the contrary, it proves that test is
being read to require the regulators to guess what an imaginary third person might think a
communication means. In other words, it is precisely the sert of “free ranging intent-and-
effect” test forbldden by the Court. Second, it shows the balancing of tactors at work.
Three factars that are utterly unremarkable and by definition are contained in every vater
guido (i.e., distributad before an electian, identified caididates, by a grovp that had well-
knawn palicy preferences) auiweighed the explicit actiorr urged (“find out more about the
candidates before you vote”), when combined with “pictures of gushing water, picturesque
skies, abundant timber, and people enjoying nature.”??

In addition to voter guides, polls have been described as constituting express
advocacy. In one such matter, the General Counsel, ignoring the statute and the real-life
differences between survey polls and telephone banks, argued that legitimate survey pclls
require the same disclaimers that are required on candidate advocacy. Behind closed
daars, the General Cnursel wars attempting to recast obvians languoage ttat is eontained in
every political poH (asking whether certain informsation would a«lte a registered veter
more likely to vote far a certain candidate) as express advacacy by bontstrapping tagether
a number of factors.100

Because the Commission’s enforcement process is confidential during the pendency
of a matter, and Commission deliberation regarding a matter remains confidential even
after the matter closes, how these factors are balanced is unknown. Only on the rarest
occasions does the public see the Cornmissioners verbalize hew they approach this issue,
what factors {if any) they use, and assuming factors are used, what weight is given to them.

One such aauasion conceraed an ardvisory opinian request submitted by the Natianal
Right to Life Gominittee in the midst of the 2008 election season. There, the requestar
asked whether certain proposed advertisements were prohibited either because they were
an electioneering communication that contained the functional equivalent of express
advocacy, or an expenditure because they contained express advocacy. The transcript of
the Commission’s deliberations provides a window into the operating principles of various
Commissioners and demonstrates the use of context and an intent-and-effect test.10! As
surarnarized by the amici brief filed by, inter alia, the Wyoming Liberty Group in Citizens
United:

9 /d. at 9.

100 See also MUR 5842 (Economic Freedom Fund) (the General Counsel argued that a poll question
“[a]ttack[ing] the accomplishments of [a former elected official] by making statements about policy positions
while he was in office and asking the listener whether they are ‘less likely’ to vote for [the former official]”
was express advocacy). Ijoined with my colleagues in rejecting this approach. See MUR 5835 (Quest
Communications, Inc. / DCCC), Statement of Reasons of Vice Chair Matthew Petersen and Commissioners
Caroline Hunter and Donald McGahn.

101 The tanscript of this meeting is not available at the Commission, as the FEC does not generally transcribe
its mectings [bot instead makes audio recordings available on its website). Nonetheless, a transcript is
attached to an amicus brief filed with the Court in Citizens United. See Citizens United v. FEC, No. 08-205, Brief
of Amici Curiune, The Wyaming Liberty Group and the Goldwater institute Schatf-Norton Center for
Constitutional Litigation in Support of Appellant at 28 n, 3.
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-

One commissioner began to run through the two-prong, 11-factor Heads You
Speak, Tails You Don't Approach and admitted that the ad focuses on a
legislative issue related to abortion. The eommissioner continued by noting
that the ad takes a position un the issue, but did not “exhort the public to
adopt that position or nrge cho publit te cantaet pubHc officials with respect
to the matter.” She concluded by expressing tier denht that the ad might not
be a genuine issue ad since not all four factors were present. The sccend ad
included a tag line of “Barack Obama, a candidate whose word you can't
believe in.” After explaining in some detail the nature of recent litigation
faced by the Commission, the commissioner asked, “What would any normal
person do with that information? They would say, well, gee, I don’t want to
vote for somebody I can’t trust, whose word I can’t belleve in.” Crucial to this
commissioner’s analytical approach was an examination of audience reaction
and the effect of the speech. Going further, the same commissioner explained
that the ad attacked the eharactor of Obama tecause it statod trat a persoir's
word cahnot be believed in. After a lengthy discussion of the importance of
charactar in raising ehiidron, tho commissionwr reasaned that mentianing a
persan’s dishonesty is a “very direct attack” on character. Significantly, the
commissioner then exclaims that the citizens requesting the advisory opinion
“wouldn’t need a 20-day AO [advisory opinion] if it was just an issue ad, and

he wasn't seeking to affect the election.”102

This is precisely the sort of cacophony of factor-balancing that the Supreme Court
has said is impermissible:

¢ A multitude of factors (such as taking a onsitiaa en an issute, not. extiorting the pubiic
tn adopt that positiun, not asking the public to contact the public official).

o Shifting the burden to the speaker to prove its speech was a “genuine” issue
advertisement. -

o Employing an intent-and-effects test, by invoking the intent of the speaker, and
.asking how the viewer would perceive the advertisement.

The Court has made clear that speech cannot be regulated or prohibited based on
“the speaker’s intent to affect am election,”193 that any such efferta afford “no security for
free discussian,”194 and leave speakers “wholly at the mercy of the varied understanding of
his hearers.”105 As the Fourth Circuit said in North Carolina Right to Life v. Leake, “This sort
of ad hoc, totality of the circumstances-hased approach pravides neither fair warning to

102 Citizens United v. FEC, No. 08-205, Brief of Amici Curiae, The Wyoming Liberty Group and the Qoldwater
Instliute Scharf-Norton Center for Cons(hutianal Litigation:in Support of Appellant at 30-31 (internal
citations omitted).

103 WRTL, 551 U.S. at 467.

104 Jd. (quoting Buckley, 424 U.S. at 43).

105 Jd, at 469 (quoting Buckley, 424 U.S. at 43).
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speakers that their speech will be regulated nor sufficient direction to regulators as to what
constitutes political speech.”106

The discussion in AO 2008-15 was not an isolated incident. On the contrary, it
represents the norm, and captures the conventionel wisdom of many at the Commissie.107
For example, in a snbsequent anforcement matter, this time against a group called the
Ecannmie Freedom Fund,198 the same sort of ad hoc, totality of circuamstances approach
was employed. This matter provides cne of the clearer examples of the effort to export the
Commission’s multi-factored electioneering communication definition to give life ta section
100.22(b). Two of the three Commissioners who supported pursuing the group!% make
clear that the FEC's WRTL rule “included elements similar to those used in section
100.22(b),” and the same sort of factors are used in both analyses.}10

In deternining whether the FEC could regulate the group, the following were
considered: '

o That the group was created three months before the 2006 general election;
e Almnst all its funds were donated by one contributor;

e That contributor was also a major contributor to Swift Boat Veterans during a
previous election cycle;

e Almostall of the group’s spending occurred in the three months prior to the 2006
general electian; nnd

e The “vast majority” of its television; radio and mail communications “attacked” eight
Democratic Heuse candidates (in the same analysis, the claim is later reduced to five
candidates).111

106 525 F.3d at 283.

107 Another of my colleagues suggested that while WRTL protects against protracted litigation, “there is nota
restriction even engaging in minor litigation which could clarify enough so that a decision could be made
fairly quickly.” As the Wyoming Center observed: “Apparently, under this third approach, speakers enjoy an
ample remedy found in litigating their rights if they can do so in a speedy, non-protracted fashion.” Citizens
United v. FEC, Na. 08-205, Brief of Amici Curiae, The Wyoming Liberty Group and the Goldwater Institute
Scharf-Nortan Center for Constitutianal Litigation in Support of Appeltant at 31.

108 recuserl from deliberations on this matter, as prior to joining the FEC I represented the group.

109 MUR 5842 (Ecoromic Freedom Fund), Certification dated Apr. 16, 2009 (By a vote af 3-2, the Commission
declined to approve 0GC's recommendation to find reason to believe that Economic Freedom Fund violated
the Act by failing to register and report as a political committee. Commissioners Bauerly, Walther, and
Weintraub voted affirmatively. Commissioners Hunter and Petersen dissented. Commissioner McGahn
recused himself).

110 MUR 5842 (Economic Froedom Fund), Factual & Legal Amulysis at 8 n.8, 9 n.10 (attached as Attachment A
to Statement of Reasons of Commissioners Cynthia L. Bauerly and Ellen L. Weintraub).

111 MUR 5842 (Economic Freedam Fund), Statemant of Reasans of Commissianoers Cynthia L. Bauerly and
Ellen L. Weintraub at 1.
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The Commissioners made much of a poll taken by the group, which they
characterized as a “push poll.”112 They characterized the poll as “written in an
inflammatory and leading manner” and claimed that it was “not designed to Hlicit a geniuine
response regarding an issue,” but was dedigned te “dissuade the listener ... fram votihg
for” tha referemced politician.112 How they knew the intent of the poll, they da not say.
They pointed to yet another factor: the pell did “not ask the listener to fdiscuss their ‘mood
and view([ ] ... regarding issues ef public importance’...."114 They then ssserted that the
poll was “reminiscent of the infamous ‘Bill Yellowtail’ ad,”115 that was cited in McCannell
(which all parties to the litigation agreed was nat express advocacy; the advertisement was
offered to the Court as an example of an advertisement that was beyond the reach of the
Act as construed by Buckley, but that Congress wished to ban under its new electioneering
communication definition found in McCain-Feingold116). They also claimed that the
introductory questions of the poll and phrasing of other guestions provide an “electoral
nexus and indicdte that the purpose of the poll was to iafluence a federdi election.”117

As for the actual content aof the communications, the Cammissioners connhided that
two mail pieces “warrant[ed] examination” (despite not calling the pieces express
advocacy, the Commissianers still wanted to investigate, even though no violation of the
law was established), because:

e The first piece called an incumbent Member of Congress the "least effective member
of Congress.” In their view, even though the piece included a discussion of the
politician’s voting record, and did not reference an election, there “simply is no
other reasonable interpretation of that statement” other than as an “attack on his
qualifications ar fitness for affice.”

e The ather piece declared that the referenced pelitician “does NQT represent Georgia
values!” The piece did include a discussion of some legislative votes; but since it did
not include “any call to action related to pending legislation or to an issue,” and it
did not “encourag]e] the listener to contact their representative regarding an issue,”
the mail piece “warranted investigation” because the group “may be a political
committee.”118

112 Jd. at 3.

113 4

1144, at 2-3.

15d, at 3.

116 See MUR 5842 (Economic Freedom Fund), Statement of Vice Chairman Matthew Petersen and
Commissioner Caroline Hunter at 18-19 (“[A]ll of the ads discussed in the McConnell litigation, including the
Bill Yellowtail ad, targeted candidates and criticized particular votes they made. None, however, became
express advocacy on the basis of that content. Depending on the facts, some may have been electioneering
communications and some may have been intended to influence. But all parties agreed that they were not
express advocacy.”).

117 MUR 5842 (Economic Freedom Fund}, Statement of Reasons of Cominissioners Cynthia L. Bauerly and
Ellen L. Weintraub at 4.

118 MUR 50842 {Ecanomtc Frcedom Fumd), Statement of Reasons of Commis4sioners Cynthia L. Bauerly and
Elien L. Weintraub ar 3. On the contrary, the statninents can be read as a statemeni of fact or opinion, ac
opposed to advocacy. Sae FEC v. Christion Coatition, 52 F. Supn. 2d 45, 63 (in considering whethsr a speech
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Once again, in the application of section 100.22(b), speech is analyzed using an ever-
changing multitude of factors under the rubric of improper or wholly made up standards
(i.e, intent to influence a federal election, “electoral nexus”). Speculation as to the intent of
the speaker and the effect it has on the listener or reader Is ctitical. The timing of the
spending, that the group discussed the voting recerds af incundents who were candidates,
leading questions in polls, “attacking” snpposed “fitness for office” - such factors wers
employed by the Commission in its since-struck WRTL rule. That the group’s major denor
also gave to another group in a prior cycle is seen as significant. But nowhere is Buckley
ever referenced; that the Court warned that the “distinction between discussion of issues
and candidates may often dissolve in practical application”11? is of no consequence; and the
Chief Justice’s “tie goes to speaker” admonition is ignored.

2. Flawed Assumption #2: Although Section 100.22(b) was declared
unenforceable, the FEC may nonetheless continue to enforce it because
of McConnell nnd WRTL

The fundamental problem with this assertion is that it applies a judicial limitation of
one statutory provision (the “electioneering communication” ban) to another entirely
different statutory provision (the definition of “expenditure”). In other words, it assumes
that the appeal-to-vote test articulated by the Chief Justice is a free-floating test that
somehow empowers the FEC to re-construe another part of the statute that has already
been construed by the Court, simply to breathe new life back into a regulation that had
been declared unenforceeble.

The appeal-to-vote test articnlated by Chief Justite Robarts in WRTL is et a frae-
floating test.120 Instead, it is a judicial limitation on a statute that has very clear and very
objective triggers. Although the statutory “electioneering communication” ban was not
vague, it was still overbroad, as it captured non-campaign ads. Hence the Court, first in
McConnell and then with more detail in WRTL, limited the reach of this statute to only those
ads that constituted the functional equivalent of express advocacy. As was explained by
Chief Justice Roberts in WRTL, in addition to the statutory criteria, an advertisement came
within the reach of the statute only if it could not be reasonably read as something other
than an appeal to vote for or against the referenced candidate. In other words, tc

that included language such as the description of “a typical national pro-family strategy when it came to
knocking off somebody like Pat Williams [an incumbent Democratic U.S. Senator],” and concluding that
“[w]e're going to see Pat Williams sent bags packing back to Montana in November of this year,” the court
concluded that it was not express advocacy because the language was “descriptive rather than prescriptive”
and “prophecy rather than advocacy”). Similarly, the communication at issue in MUR 5842 (Economic
Freedom Fund) could be read to persuade the elected official himself to change his ways, and start
representing the conservative valaes and needs of his constituents, and not the liberal values and priorities of
the liberal elected leadership of his political party in Washington, BC.

119 Buckley, 424 U S. at 42. _

120 WRTL, 551 U.S. at 474 n.7 (“Anmd keep in mind this test is only triggered if the speech meets the brightline
requirements of BCRA § 203 in the first place.”) (emphasis addzd).
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constitute the “functional equivalent of express advocacy,” a communication must satisfy
all six criteria (five from the statute, plus the appeal-to-vote test).12

Thus, asserting that section 100.22(b) is the same as the Chief Justice’s appeal-to-
vote test answers thi wrong question. After all, the appeal-te-vote test concarnect the
elecbonoering cormmunication provision of McCaio-Feingold; it did not in any way purport
to inform-the definition of “expenditure.” The proper questian, therefare, is whether the
FEC r-an broaden the term “expenditure” beyond the limitation impased by the Court in
Buckley. The short answer is it cannot rewrite statutory language that has already been
construed by the Court.122

Under Buckley, only communications that in express terms advocate the election or
defeat of a clearly identified candidate or group of candidates are considered
“expenditures” subject to regulation under the Act by the Commission.123 This consttuction
of the statutery “expenditure intenied to influence a federai election” language founii at
sectian 441p of the Act (the suppost:d basis for section 160.22(b)) has been repeatedly
reaffirmed by the Court. For example, in MCFL, the Court reaffirmed the Buckley express
advocacy standard far determining whether a communication constitutes an “expenditure”
under the Act, and moreover, reaffirmed Buckley’s command that an organizatian must
engage in so-called “magic words” express advocacy for purposes of determining whether
or not its satisfies the definition of “political committee.”124

Similarly, the Court in McConnell made clear that it was not changing the “express
adwvucacy” construction of the term “expenditure.” In fact, McConnell characterized Buckley
as a statutory construction case. The Court described Buckley’s reading of the statute as
“strict,” and noted that “the use or omission of ‘mngic warde’ . .. rnarked a bright statutory
line separating ‘express advocagy’ frnm ‘issue advacacy.””125 The Conrt cauld nat have been

121 py Leake, the Fourth Circuit made cleap that the appeal-to-vote test is but nne part of a larger test for the
functional equivalent of express advocacy. 525 F.3d at 299-300 (“BCRA § 203 only regulates communications
that refer to specific individuals (‘clearly identified candidates") at specific times (thirty days before a primary
and sixty days before a general election) and reach at least a specific number of people (50,000 in the district
or state the candidate seeks to represent).”).

122 Nor does the FEC have some sort of free-ranging power to regulate, despite octasional claims to the
contrary. See MUR 5634 {Sierra Club) Factual & Legal Analysis at 9 n.8 (".. . the Commission possesses broad
authority to interpret the term [express advocacy], to ‘fermulate policy’ on it, and to ‘make, amend, and repeal
such rules... as are necessary’ regarding it.”); MUR 5024R, FGCIt at 5 n.6 [same). See also The Reul Truth
About Obory, Inc. v. €EC, No. B9-724, Brief far the Respondents in Opposition to Petition for a Writ of
Certiorari at 2 {“"The Commissian is empowered tn ‘formulate policy’ with respect tx FECA,” and ‘to malre,
amend, aRd repeal such rules as are necessary ta carry out the provisions of FECA™) (internal citatinns
omitted). On the contrary, the FEC's authority is quite limited. As the D.C. Circuit has made clear: “In this
delicate first amendment area, there is no imperative to stretch the statutory language....” FEC v. Machinists
Non-Partisan Political League, 655 F.2d 380, 394 (D.C. Cir. 1981). See also EMILY's Listv. FEC,581 F.3d 1,19
(D.C. Cir. 2009) (finding “a significant mismatch between these challenged provisions and the FEC's authority
under FECA").

123 Buckley, 424 U.S. at 44.

124 MCFL, 479 U.S. 238, 249 (1986) (citing Buckley, 424 U.S. at 44 n.52); see also SpeechNow.arg v. FEC, 399
F.3d 686 (D.LC. Cir. 2010).

125 McConnell, 540 U.S. at 126 (emphasis added).

27



11044284703

clearer when it explained that Buckley's “express advocacy limitation . .. was the product of
statutory interpretation...,"126 and that “the express advocacy restriction was ar endpoint
of statutory interpretation, not a first prineiple of constitutional law.”127 In fact, subsequent
to McConnell, the FEC itself acknowledged that McConnell did not concern the express
advocacy standard announced in Buckley: “McConnell did not imvohre a challonge tn the
express edvocacy test or. its applicatinn, nor did the Court purpnrt to determine the pirecise
contours of express advocacy to any greatsr degree thnn did the Coust in Ruckley . .. ."128

That Buckley’s construction of express advocacy remains the only permissible
construction of the Act, and that subsequent cases did not redefine “expenditure,” has been
made clear by a number of Circuit Courts, decided both before and after McConnell129 As
the First Circuit has already held in Faucher v. FEC, “an interpretation given a statute by the
Suprenie Coust becomes the law aad must be given effect. It is not the role of the FEC to
second-guess the wisdom of the Supreme Caurt."130

Even the Nitith Circuit’s devizion in FEC v. Furgatch does not support the FEC’s
current approach.131 First, despite the FEC's suggestions to the contrary,!32 section
100.22(b) and Furgatch are not the same. Furgatch said, “[s]peech may only he termed
‘advocacy’ if it presents a clear plea for action, and. .. it must be clear what action is
advocated [i.e.] ... a vote for or against a candidate . ..”133 Factually, Furgatch concerned
anti-Carter newspaper ads that ran days before the 1980 election. After taking Carter to
task for some of his campaign tactics, the advertisement stated: “If he succeeds the country
will be burdened with four more years of incoherencies, ineptness and illasion, as he leaves
a legacy of lew-level eampaigning.” The advertisement then urged the reader to “DON'T
LET HIM BQ IT!” Because the only way to not “let him do it” was ta vete against Carter, the
Ninth Circuit held that the action urged was thus a vote against a candidate, and the
advertisement constituted express advocacy. But section 100.22(h) contains no such clear
plea for action requirement of the sort mandated by tke Ninth Circuit.134 That this clear

126 Id, at 191-92 (emphasis added).

127 Id, at 190 (emphasis added).

128 MUR 5024R (Council for Responsibie Government), Factual & Legal Amalysis at 3. See alsc MUR 5024R,
Statement of Reasons of Commissioner Bradley Smith at 5 (“The General Counsel’s office and a majority of the
Commission appear to agree that McConnell does not change the applicable law.”).

129 In fact, the Commission has agreet with this. See 2007 Political Committee Status Supplemental E&] at
5597 (“However, the Court made it clear that FECA continued to contain the express advocacy limitation as to
expenditures on communications made independently of a randidate, because Congress, in enacting BCRA,
modified the imitation only insofar as i1 applied 10 ‘electioneering communications.™).

130 928 F.2d 468, 471 (1st Cir. 1991).

131 807 F.2d 857 (9th Cir. 1987).

132 See Express Advocacy E&J, 60 Fed. Reg. 35292 (explaining that the definition contained at 100.22(b) was
drawn from MCFL and Furgatch.).

133 Furgatch, 607 F.2d at 864.

134 In Furgatch, the court set out a three-part standard for express advocaty, the second part of which is
absent from section 100.22(b). Furgatch, 807 F.2d at 864 (“First, even if it is not presented in the clearest,
most explicit language, speech is ‘express’ for present purposes if its message is unmistakable and
unambiguous, suggestive of only one plausible meaning. Second, speech may unly be termed ‘advocacy’ if it
presents a clear plea for action, and thus speech that is merely informative is not covered by the Act. Finally,
it must be clear what action is advocated. Speech cannot be ‘express advocacy of the election or defeat of a
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plea for action requirement was central to the holding of Furgatch was made clear by the
court in California Pro-Life Council, Inc. v. Getman: “Furgatch... presumed express advocacy
must contain some explicit words of advocacy."135

Similarly, several courts post-McConnell have held that the “express advocacy”
requirement survived McCannell intact in cases striking ar limiting state statutes (which
bare a similarity to section 100.22(b}). For example, in Ardarson v. Spear, the Sixth Circuit
stated that McConnell “left intact the ability of courts to make distinetions between express
advocacy and issue advocacy, where such distinctions are necessary to cure vagueness and
over-breadth in statutes which regulate more speech than that for which the legislature has
established a significant governmental interest.”136

The Fifth Circuit, in Center for Individual freedom v. Carmouche, was even more
pointed in addressing McConnell’s lack of effect on Buckley.13? The court said: “McConnell
does not obviate the applicahility of Buckley’s linc-drawing exercise whetc, as in this case,
we are canfronted with a vague statute.”138 The conrt also made olear that:

We are aware of the McConnell Court’s assertions that “the presence or
absence of magic words cannot meaningfully distinguish electioneering
speech from a true issue ad,” that “Buckley’s magic-word requirement is
functionally meaningless,” and that “Buckley’s express advocacy line has not
aided the legislative effort to combat real or apparent corruption.” Those
stdtemunts, hewever, were made in the context of the Court’s determination
that a distihction between express advocacy and issue advocacy is not
constitutienally mandatad. The Court said nothing abeunt the cominuing
relevance of the magic words requirement as a taol of statutory constructian
where a court is dealing with a vague campaign finance reguiation. In light of
this, we must assume that Buckley remains good law in such
circumstances.139

At best, then, McConnell stands for the proposition that Congress is not necessarily
stuck with the Court’s statutory construction in Buckley; instead, it made clear that
“Congress had leeway to create other, non-vague standards to address perceived
problems.”140 This is the context in which the Court described the express advocacy

clearly identified candidate’ when reasanable minds could differ as to whether it anconrages a vote fur or
against a candidate or encourages the reader to take some other kind of action.”) (emphasis added).

135 328 F.3d 1088, 1098 (9th Cir. 2003) (emphasis in original). See also FEC v. Christian Action Network, Inc.,
110D F.3d 1049, 1054 (4th Cir. 1997) (“Contrary to its assertions, the Commission'’s regulatory definition of
‘express advocacy’ does not parallel [the Furgatch] test.”).

136 356 F.3d 651, 664 (6th Cir. 2004), cert. denied, Stumbo v. Anderson, 543 U.S. 956 (2004). See also Am. Civil
Liberties Union of Nev. v. Heller, 378 F.3d 979 (9th Cir. 2004) (citing favorably Anderson v. Spear, 356 F.3d 651
(6th Cir. 2004), cert. denied, Stumbo v. Anderson, 543 U.S. 956 (2004)).

137 449 F.3d 655 (5th Cir. 2006), cert. denied, 549 U.S. 1112 (2007).

138 Id. at 665.

139 Id. at 666 n.7 (internal cifations omitted).

140 MUR 5024R (Council for Responsilile Governmeunt), Statement of Reasans of Commissioner Bratlley Smith
at5.
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construction as “functionally meaningless” - meaningless for Congress, making clear that
they were allowed to try again.141 After all, that is what Congress had done, in the form of
McCain-Feingold’s electioneering communication ban and related disclosure requirements.
But what Congress did not do is revisit the construction of the statute imposed by
Buckley.142 On the contrary, Congraess left it alone, and later chose to pass an additional
statute, targeting tclevigion and radia ads paid foc by corporatians and anians aired within
certain pre-election time periods to relevant voters.143

Much of the FEC’s more recent justifications for its revival of section 100.22(b) are
geared toward making express advocacy synonymous with one criteria of its functional
equivalent (i.e.,, using the appeal-to-vote test as a free-floating standard). But this purports
to answer a question the FEC cannot ask let alone answer: could Congress try yet again and
pass something like section 100.22(b)? Regardiess of whether Congress eould do so, it
does net mean the FEC can do so on its own.

In fact, tha statute was drafted in such @ manner so as to make conflating Buckley'’s
express advocacy construction with McCain-Feingold's new electioneering communication
definition impossible. The statute itself expressly states that the definition of
electioneering communication does not include communications that constitute
“expenditures.”1#4 Presumably, such language was included to make the electioneering
communication ban more palatable in the eyes of the Court; not revisiting Buckley’s
construction of the Act was central to that effort.145 Additionally, by limiting the reach of

141 McConnell, 540 U.S. at 193-94 (“"Any claim that a restriction on independent express advocacy serves a
strong Governmental interest is belied by the overwhelming evidence that the line between express advocacy
and other types of election-influencing expression is, for Congress’ purposes, functionally meaningless.”). See
also MUR 5024R (Council for Responsible Government), Statement of Reasons of Commissioner Bradley
Smith at 3 n.14 (“The Court did not hold that the term was ‘fimrtignaily ineaninglese’ fa1 nerrowing an
otherwise uncenstitetiemally vngue statute. Thus, ‘express advocacy’ would remain tite rennired narrowing
consiruction apphlicable to FECA's terms.”}.

142 The FEC has claimed that it agrees. See 2007 Political Committee Status Supplemental E&]J, 72 Fed. Reg, at
5601 ("[W]hen Congress revises a statute, its decision to leave certain sections unamended constitutes at
least acceptance, if not explicit endorsement, of the preexisting construction and application of the
unamended terms.”) (quoting Cook County, lil. v. United States ex rel. Chandler, 538 U.S. 119, 132 (2003);
Cottage Sav. Ass'n v. Comm’r, 499 U.S. 554, 561-62 (1991); Asarco Inc. v. Kadish, 480 U.S. 605, 632 (1989)).

143 See 2007 Political Committee Status Supplenrental B&J, 72 Ved. Reg. at 56U1 (discussing comments
received by the FEC from 130 Huuse Members and 18 Senatwrs, stating that “Cangress, of course, did not
amend in BCRA the definitian nf‘enpendiitice’ or, for thet inatier, the iriefinitian of ‘poiitical commuitiee.™).

144 2 U.S.C. § 434(f) (3)(B)(ii) (“The term ‘electipneering communication’ daes not inclede - a communication
which constitutes an expenditure or an imlependent expendiinre under this Act.”).

145 See Brief of Amici Curiae Bipartisan Former Members of the United States Congress in Support of
Appellees, McConnell v. FEC, No. 02-1674 at 17 ("the so-called ‘express advocacy' test to determine whether a
campaign advertisement comes within the scope of FECA is so easily avoided as to render meaningless the
ban on companies and unions using treasury funds to pay for advertisements designed to influence federal
elections."); Brief for Intervenor-Defendants Senator John McCain, Senator Russell Feingold, Representative
Christopher Shays, 2epresermative Martin Meehan, Senator Dlympia Snowe, and Senator James Jeffords,
McComnell v. FEC, No. 02-1674 at 42-43 (“‘Expross advocacy’ asa standerd far electiencering hecame warse
than irrelevant: it became an object of public derision.... The rocerd shows that beginning in earnest with tha
1996 election, corporations and unions found that under the ‘express advocacy’ test they canld easily design
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the electioneering communication ban only to corporations and unions,14é the government
could justify the imposition of a different, broader standard (s the Court had already
sanctioned differeat treatment of the independent speech of corporations in Austia v.
Michigan Chamber of Cornmerce 147). Likewise, by leaving the narrowing construction of
Buckley in place, it became much easier to argue that communications that Congress
wished to be regulated were nnt being regulated.148

In other words, a communication can be express advocacy, or its functional
equivalent, but not both. If a communication contains “express advocacy” as set forth in
Buckley, then it cannot be an electioneering communication.14? Justice Stevens, speaking in
dissent in Citizens United, made this distinction: “If there was ever any significant
uncertainty about what counts as the functional equivalent of express advocacy, there has
been little doubt about what counts as express atlvocacy since the ‘magic words’ test of
Buckley v. Valeo.”150

broadcast campaign ads that focused on candidates and swayed elections, while avoiding FECA’s source and
disclosure rules.”).

146 The McConnell Court highlighted a 1998 report of the Senate Committee on Governmental Affairs that
founri issue ads to be “higlily problematic” because they enabiad prohibited scarces (Le., éorporadons and
urifons) t sircuravent the Act. McConnell, 540 U.S. at 131. See also Brief of Amici Curiae Representatives
Castle and Price, anil Repreaeantarives Alien, Ardrews, Bairid, Bass, Raehlert, Cardin, Eshoo, Frank, Gilchrast,
Greenwood, Holt, Haughton; Nancy .. Johnson, Leach, John Lewis, Kenneth Lucas, Malaney, Patri, Platts,
Ramstad, Schiff, Simmons, and Tom Udall in Support of Respondents, McConnell v. FEC, No. 02-1674, at 22
("Congress' flefinition of electioneering communications is clear, objective, and narrowly drawn to achieve
the goals of assuring the disclosure of those communications most likely to have an impact on a federal
election and of excluding corporate and union war chests from federal elections.”).

147 494 U.S. 652 (1990) (upholding a prohibition on express advocacy by corporations, but leaving intact
Buckley's helding that limits on aa individual’s express advocacy are unconstitutional).

148 [f “express advecacy” could simply be expanded to reach such ads, than there woulll have been tio need for
an additinnal baw. Mc€ennsil, 548 U.S. ot 193-94, 194 n.78 {“Nat vnly can advartisers easily evade the line by
esthewing the use of magic words, bat. they would seldem chioose to ese such wards cven if permitted. And
although the resniting ndvertisements do not urge the viewer to vote far or agaiost a candidate in so many
words, they are no less clearly intended to influence the election. Buckley's express advocacy line, in short,
has not aided the legislative effort to combat real or apparent corruption, and Congress enacted BCRA to
correct the flaws it found in the existing system. One striking example is [the Bill Yellowtail ad].”); Brief for
Intervenor-Defendants Senavor John McCain, Senator Russell Feingold, Representative Christopher Shays,
Representative Martin Meehan, Senator Olympia Snowe, and Senator James Jeffords, McConnell v. FEC, No. 82-
1672 at 44 (explaining Urat the Yellowtail advertisement “aveids the ‘magic words' of ‘express advecacy,
addressos seme ‘issue,’ “yet was also clearly intended to influence a federal election.”). Similarly, included in a
provision of BCRA that never took effect {the back-up definitian of “eleetibneertng communication”) was
langnage making clear that that the non-enforcement of section 100.22(b) was not affectad by McCain-
Feingold. “Nothing in this suhparagraph shall be constrund to affect the: interpretation or application of
section 100.22(b) of title 11, Code of Federal Regulations.” 2 U.S.C. § 434(f)(3)(A)(ii) (emphasis added). At
the time McCain-Feingold was passed and became law, “the FEC had stopped enforcing its Furgatch-like
definition of ‘express advocacy’ [100.22(b)].” Paul S. Ryan, Wisconsin Right to Life and the Resurrection of
Furgatch, 19 Stan. L. & Pol’y Rev. 130, 131 (2008). See also MUR 5624 (Council for Responsible Govermment,
Inc,, et al.), Statement of Reasens of Chairman Bradley Smith and Commissioners David Mason and Michael
Toner.

149 See MUR 8874 (Gun Owners of Awmerica, Iinc.), Statement nf Reasans of Commissianer Mason at 4 (“Exprass
advocacy and its ‘functianal equivalent’ cannot iie ideatical.”).

150 Citizens United, 130 S. Ct. at 935 n.8 (Stevens, ]., disseniing).
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3. Flawed Assumption #3: Section 100.22(b) only triggers disclosure
requirements, and no longer functions as a direct restraint on speech;
thus, its contours need not be as precise

This final rationalization is nothing more than a clever sleight of hand: because
disclosure is subject te mere “exacting” scrutiny (whereas direct bans an speech are subject
to strict scrutiny), it becomes much easier to justify section 100.22(b). But this conclusion
daes not flow from the premise; simply declaring that secticn 100.22(b) is “close enough
for government work,” since it is “just” disclosure does not cure its flaws. This is
particularly true in the context of determining political committee status; when combined
with the rough-and-tumble Factors of section 100.22(b), the FEC's version of the major
purpose test creates a regime that will chill more protected speech than any speech ban
ever did. :

a. Section 100.22(b) can still function as a direct restraint on
speech

Any assertion that section 100.22(b) no longer functions as a direct restraint on
speech is not entirely true. Certainly, prior to Citizens United, certain corporations were
prohibited from engaging in express advocacy; thus, section 100.22(b) is no longer the
obvious speech ban that it once was. But in certain contexts - specifically, coordinated
communications, so-called corporate facilitation, and related contexts-it still can be used
by the FEC to ban speech.

Any paorson who is otherwise prohibited by the Act from mraking a cantributiun is
also prahibited from paying for a so-called “coordinated communication.”151 The
regulatory definition of a “coordinated communication” incorporates the regulatory
definition of express advocacy (which includes section 100.22(b)). Thus, section 100.22(b)
sets forth a basis upon which the FEC can ban speech.152

15111 CF.R. § 109.21(b).

152 Although I leave to the judicial branch which level of constftutional scrutiny applies to such
camronnicatiuns (as I must), communications deemed “coardinated” under Commission regulations ought
not be presumed to be the same as “contributions” for such review. See Buckley, 424 U.S. at 21-22 (drawing a
distinction between contributions that may be subject to limits, and spending that cannot). Take the case
where the FEC chooses to investigate alleged “coordination” of speech because it comes within its multi-
factored version of express advocacy, but ther learns that the speech in question was not coardinated. Since
it has gnessad wraig, thanks to the impresisian af its regulatory dafinitians, the FEC wnitld hava anbjected
the speaker’s independent.speech to precisely the sort ef intrusive investigation, based npon rough-and-
tumble factors, that the Supreme Court has expressly chastised. See Citizens United, 130 S. Ct. at 896 (“WRTL
said that First Amendment standards ‘must eschew the open-ended rough-and-tumble of factors,’ which
‘invit[es] complex argument in a trial court and a virtually inevitable appeal.’ Yet, the FECT has created a
regime that allows it to select what political speech is safe for public consumption by applying ambiguous
tests.”) (internal citations omitted). Unfortunately, that a large-scale investigation would not produce
evidence to support a finding of impermissible coordination is not a mere hypothetical. See MUR 4624 (The
Coalition) (following a four-year investigation of more than 60 committees, organizations, and individuals,
with two rountls of discovery tliat mncluded nine depositions, the evllection of thousarids of pages of
documents, asd numerqus wiliess imerviews, the Conmumission failad to find impermissibie coardination);
MUR 4291 (Anierican Fedarativn of Labor and Cangress of Iadustrial Qrganizations, et al.) (following an
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Second, the definition of express advocacy can function as a ban in the so-called
“corporate facilitation” context.153 One way to become subject to these corporate
facilitation rules is to engage in express advocacy as defined by FEC regulation; once that
occurs, certain speech is banned under the current regulations.15¢ These activities are
banned, regaordless of whether doae in ¢oordination with a eandidate or political party.155

b. Even in the context of disclosure, section 100.22(b) can chill speech

Next, in addition to minimizing the effect section 100.22(b) has with respect to
banning speech, the FEC also minimizes the chilling effect section 100.22(b) has on speech.
This is accomplished by conflating the two different harms caused by disclosure, each of
which has been treated differently by the courts. The first har is that which is caused by
forcing a speaker to disclose his identity in some form ot another.156 Subjecting such
disclosure to exacting scrutiny, courts have held that the government has a sufficiently
important interest ia mnandating some disclosura of carhpaign advacacy, i.e., “provid[ing]
the electonate with information’ about the sources of electian-related spending.”157

investigation thar lasted nearly four years, the Commission found insufficient evidence of impermissible
coordination). :
153 Corporate facilitation is yet another example of the FEC unbridling itself from the confines of Buckley’s
contributian/spemiing dichotomy, where FEC rulos purport to ban activity that rioes not conatitute a
“cantriiiution,” either under its own precedents or the teachings of Buckley and its progeny. Buckley classified
speech as being either one of two sorts: contributions, which can be limited, and essentially everything else,
which cannot. Choosing to go it alone, the FEC created a third category under the rubric of corporate
facilitation, which appears to be another way for the FEC to regulate independent activity beyond Buckley’s
view of contributions.
154 Similarly, under the Commission’s curient regulations, voter guides that contaii express advocacy are
banned under 11 CF.R. § 114.4(c)(5]. See MUR 5874 (Gun Owners of America, Inc.), Statcment of Reasons of
David Mason at 2 (tn a matter dectded prior to Citizens United, explained thar under tite FEC’s currontly
operative regidations, voter guides prepared “without any communication with a candidate” cannot contain
express advocacy); MIJR 5634 (Sierra Club) (finding that an organization's vetor guirie contained express
advocacy). Seaalso 11 C.F.R. § 114.4(c)(4) (banning corporations from preparing and distributing to the
general public voting recards of Members af Congress that cantain express advocacy).
155 Of course, Citizens United held that the government cannot ban such independent speech. 130 S. Ct. at 876.
Yet over one year after the decision in that case, the corporate facilitation and other related regulations
remain on the books, and at least in the minds of some, remain enforceable. But see MUR 6211 (Krikorian for
Congress, et al.); {d., Statement of Reasons of Vice Chair Carollne Hunter and Commissioners Matthew
Petersen and Deonald McGahn {rejecting that view).
156 Buckley, 424 U.S. at 64 (discussing disclosnre requiremants for puiltical comaittees, the Caurt nnted that
such disclosure requirements “cam sevinuslyinfringe an privacy of associstion and belief gimranteed by the
First Amendment”).
157 Citizens United, 130 S. Ct. at 914 {quoting Ruckley, 424 U.S. at 66). However, the government does nat have
the unfettered ability to mandate disclosure. As the Court observed in NAACP v. Alabama:

Itis hardly a novel perception that compelled disclosure of affiliation with groups engaged in

advocacy may constitute as effective a restraint on freedom of association [as other types of

burdens]. . . .This Court has recognized the vital relationship between freedom to associate

and privacy in one’s associations. . . . Inviolability of privacy in group association may in

many circumstances be indispensable te preservation of freedom of assecidtion, particularly

where e group espouses dissident beliefs.
357 U.S. 449, 462 (1958). Even Pubiic Citizen recenily abserved that “[t]iie First Amendment pratectsiihe
right to engage in enonymous spatch, especially political speech.” Posting of Tom Zeller, Jr. to New York
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But there is a second harm present, and that is the chilling of speech through vague
regulation. Critically, such regulation need not amount to a ban on speech for it to be
problematic; instead, courts have made clear that it is the chilling effect of mere regulation,
the application of which is vague or otherwise unpredictable, that can be problematic.158
Certaiuly, Citizens United upheld the electioneering commuaication disclosure
requirements, and hecause that only required, inter alia, reference to a caadidate (as
opposed to advocacy), such requirements will result in more disclasura in same instarrces
that would be imposed by section 100.22(b). But simply because the Court upheld a
suppasedly broader disclosure regime does not justify a disclosure regime predicated on
subjective balancing tests. On the contrary, the disclosure at issue in Citizens United was
triggered by clear criteria found in the statute, and was not in any way tied to any sort of

Times Green blog, http://green.blogs.nytimes.com/, (Jan. 27, 2011, 13:54 EST) (discussing the case and the
reaction of Public Citizen) (citing Press Release, Public Citizen, Environmentalists Who Spoofed Koch
Induystries Did Not Break Law, Should Not Be Identified, Public Citizen Tells Court (Jan. 27, 2011) (available at
http://www.citizen.org/pressroom/pressroomredirect.cfm?ID=3269)). Public Citizen also made the same
point in court:

The right to engage in anonymous speech "is a well-established constitutional right. [n fact,

anonymous political epeech is an especially valued right in this nation.” [citations omitted]

Fram the literary efforts of Mark Twain to the authors of the Federalist Papers,

"[a]lnanymanus pamphlots, leaflats, brarhuras and evan boaks have piayed an irapartant role

in the progress of mankind.” Talley v. Caifornia, 362 U.S. 6G, 64 (1960). As the Suprema

Court wrote in Mcintyre v. @hio Elections Comm’n: [Aln author is generally free to decide

whether or not to disclose his or her true identity. The decision in favor of anonymity may be

motivated by fear of economic or official retaliation, by concern about social ostracism, or

merely by a desire to preserve as much of one's privacy as possible. Whatever the motivation

may be, . . . the interest in having anonymous works enter the marketplace of ideas

unquestionably oatweighs any pubiic interest in requiring disclosure as a condition of entry.

Accordingly, an authur's decision to remain anonynwus, ilke other decisions concerning

omissicns or additfons ta the content of a publication, is an aspect of the freedom of speech

protected by the First Ameniiownt.
Motion to Quash Subpaanas, Issue Protective Order, and Riamiss Camplaint at 1, Koch ndus., Inc. v. Does, No.
1:10-cv-01275 DAK (C.D. Utah Jan. 26, 2011)." Similarly, “[ijn McConnell, the Court recognizod that [BCRA's
disclosure requirements] would be unconstitutional as zpplied to an organizatian if there were a reasonable
probability that the group’s members would face threats, harassment, or reprisals if their names were
disclosed.” Citizens United, 130 S. Ct. at 915. The Court also recognized the burdens of having to register and
report as a political committee. d at 897 ("For example, every PAC must appoint a treasurer, forward
donations to the treasurer prompuly, keep detailed records of the identities of tlie persons making donations,
preserve receipts for three years, and file ar organizatien statement and report changes to this information
withih 10 days. And that is just the begimring.”). See also Leake, 525 F.3d at 304 (“puiitical comnittees face a
significant regulatory burden” (discussirg the “burdens attenilant t designation as o palitical cammittee” as
being “precisely the saxt of burtien that discourages potential speakars from engaging in political debate”)).
Moreover, the reporting requirements attendant b) poiitical committee statas are, in same respacts, a
redundant regime (because, for example, all independent expenditures and electioneering communications
are subject to one-time reporting requirements irrespective of whether the speaker is a political committee).
See Davis v. FEC, 128 S. Ct. 2759 (2008) (striking a duplicative reporting requirement where the underlying
statutory provision was unconstitutional). .
158 See Leake, 525 F.3d at 300 (“Speakers are going to have to contend with this same definition and its same
infirmities tor bath expenditures and contributions, rogardless of whether the regulatery context is-oite of
disclosure, reparting, or limitatierc”) (omphasis added). Sse also Laire v. Talum, 406 U.S. 1, 13 (1972)
(“governmental action may be subject to constitutiniral chatienge even thongh it has enly an indirect effect on
the exereise of First Amendment rights”).
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analysis of how a reasonable person might view the speech. In other words, even if section
100.22(b) did serve as only a disclosure trigger, Citizens United does not alleviate the need
for clarity in its application. Citizens United malkes clear objective standards are needed, or
else spaech will be chilled: “As additional rules are created for regulating politieal speech,
any speech arguably within their reach is chilhed.”159

¢. Rules that trigger disclosure cannot be vague

Time and time again, courts have made clear that speakers ought not have to guess
at the application of the government’s various rules and regulations regarding speech,
including related disclosure rules. After all, the Court made clear that its limiting
construction of the Act in Buckley applied not only to direct spending, but also to the Act’s
disclosure and reperting requirements. And the Court further limited the reach of the Act
by mandating the so-called 1najor purpose test. Lower courts - both before and after
McConnell ar«d before and aften Citizens United - bave repantedly used Buckley’s limiting
constructiens te ensure clarity in disclosure laws (even when such limitatinns result in less
disclosure thran was upheld in Citizens United).

One example is SpeechNow.org v. FEC.160 SpeechNow.org is a group of individuals
who wished to pool their resources and make expenditures advocating the elect or defeat
of federal candidates. It challenged, inter alia, the need to file as a political committee
(although it conceded that its major purpose is candidate advocacy). The D.C. Circuit Court
of Appeals upheld the requirement that SpeechNow.org file as a political committee. But in
so doing, it made clear that such a reporting regime was triggerced by Buckley’s so-called
“mnygic words” standard, aird not the mare amorphous FEC definitipns of express advocacy.
The court said:

‘Express advacacy’ is regulated more strictly by the FEC than so-called ‘issue
ads’ or other political advocacy that is not related to a specific campaign. In
order to preserve the FEC’s regulations from invalidation for being too vague,
the Supreme Court has defined express advocacy as communications
containing express words ol advocacy of election or defeat, such as ‘vote for,
‘elect,’ ‘support,’ ‘cast your ballot for,” ‘Smith for Congress,’ ‘vote agaiast,’
‘defeat,’ ‘reject.’161

The Fifth Circuit has also insisted on Buckley’s bright-line trigger for registration as
a political committee. In Center for Individual Freedom v. Carmouche, the plaintiff wished to
“run television and radio advertisements that, while not advocating the election or defeat
of any candidate, would refer to the positions of the candidate on issues of importance” to

159 Citizens Ynited, 130 S. Ct. at 895. And in the absence of clear rules, political speech may be chilled. See id.
at 893 (citing Morse v. Frederick, 551 U.S. 393, 403 (20i¥7) (“’First Ameachnent freeduins need breathing
space to survive.); id. at 895 (quoting WRTL, 551 U.S. at 468-69 (quoting NAACP v. Button, 371 U.S. 415, 433
(1963))).

160 599 F.3d 686 (D.C. Cir. 2010).

161]d. at 689 n.1.
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the plaintiff.162 The plaintiff feared that it would have to file as a political committee under
Louisiana law; the trigger for such filing is remarkably similar to the FEC’s reasonable
person reading of section 100.22(b).163 Although the Fifth Circuit ultimately upheld the
reporting regime, it rejected the state’s definition that triggered disclosure. Instead, the
calirt impbsed the same limiting construction on the law that the Sujreme Court einployed
in Bucldey. The Fifth Circuit made clear it was Buckley, and nat McConnell, that pravided
the proper limitihg constractiom

The Board contends that McConnell eliminates completely the express
advocacy/issue advocacy delineation and in its place provides a more
holistic, “practical” approach to determining whether expenditures have
been made for the purpose of influencing an election and therefore,
consistent with the First Ainendment, can be sabject to regulation. That
reading of McConnell is incorrect. . . .McConnell does not obviate the
applicability of Buckley’s line-drawing exercise where, as in this case, we are
confronted with a vague statute. The flaw in the [statute] is that it might be
read to cover issue advocaey. Following McConnell, that uncertainty presents
a problem not because regulating such communications is per se
unconstitutional, but because it renders the scope of the statute uncertain.
To cure that vagueness, and receiving no instruction from McConnell to do
otherwise, we apply Buckley’s limiting principle to the [statute] and conclude
that the statute reaches only communications that expressly advocate the
election or defeat of a clearly identiled candidate. In limiting the scope of
the [statute] to express advocacy, we adopt Buckley’s dafinition for what
quslifies as such advocacy.164

d. Section 100.22(b) and the major purpose test

In addition to construing the term “expenditure” to “reach only funds used for
communications that expressly advocate the election or defeat of a clearly identified
candidate” the Supreme Court has construed the term “political committee” to “only
encompass organizations that are under the control of a candidate or the major purpose of
which is the nomination or election of a candidate.”155 Certainly, at least in public, the FEC
claims to adhere to this test as set forth by the Court in Buckley,16 but behind the closed
doors of its confiliential enforcement process, the FEC sings a difieront tune.

162 Carmouche, 449 F.3d at 658.

163 As explained by the Fifth Circuit, Louisiana had read its statute in an administrative enforcement case to
cover an advertisement where “any viewer of the atlvertisement woulll understand, even without explicit
word[s] of advocacy, that when ke as a whole and in its factual centext, the unmistakable intent of the
advertisement was to oppose or otherwise influence [a particular candidate’s] election.” Carmouche, 449
F.3d at 661 (quoting La. Bd. of Ethics, Campaign Finance Ruling No. 2003-746 (Jan. 13. 2005) (emphasis
added by Fifth Circuit). The Fifth Circuit also noted that the challenged state law was “similar to what the
Buckley Court confronted” (ie., an intent to influence statutcry standard). Id. at 663.

164 ]d, at 665.

165 Buckley, 424 U.S. at 79-80.

166 See 2007 Political Committee Statas Supplemeninl BS:J, 72 Fed. Reg. at 5597 (citing Buckley, 424 U.S. at
79). But see FEC v. GOPAC, Inc., 917 F. Supp. 851, 859 (D.D.C. 1996) (“"the Commission argues here for a
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In 2004, the FEC issued a notice of proposed rulemaking proposing changes to the
definition of “political committee,” including whether the definition should include u test to
deterrnine an organization’s “major purpese,” and if se, what that test should be.167
Ultimately, however, the Cemmission decided not to adopt any of these proposals.168
Following a court challenge,16? the FEC in 2007 issued a more detailed explenntion of its
decislon nat to rovise tue definition of “political committoee.” But even there, although the
Commission raiterated the Buckley majar purpose test,170 it simply explained that the
Commission chose to not pramulgate a rule, and instead intended to ascertain major
purpose by way of a case-by-case approach.1’? The Commission elaimed that Buckley and
MCFL “make clear that the major purpose doctrine requires a fact-intensive analysis of a
group'’s campaign activities compared to its activities unrelated to campaigns.”172

The Commission also set forth what was purperted to be guidance to the jrublic,
including in the guise of “several recently resolved administrative matters."173 However,
the files for the cases that apgear on the public record are hravity redacted, ané do not
adequately explain the Commission’s ratianale.174 Likewise, in several ingtances, the

broader-and troubling-interpretation of the Act... an organization need not support the ‘noinination or
election of a candidate,’ but need only engage in ‘partisan politics’ or ‘electoral activity’”). The GOPAC court
also pointed out that it is “noteworthy that in its opposition to the petition for rehearing en banc in Akins v.
FEC, the Commission supports the formulation of the Buckley test.” Id. at 859 n.1 (ioternal citations omittad).
167 Notice of Proposed Rulemaking an Political Committee Status, 69 Fad. Reg. 11726 {Mar. 11, 2004).
168 Political Committee Status, Definition of Contribution, and Allocation for Separate Segregated Funds and
Nonconnected Committees, 69 Fed. Reg. 68056, 68065 (Nov. 23, 2004) (explaining that “no change through
regulation of the definition of ‘political committee’ is mandated by BCRA or the Supreme Court’s decision in
McConnell. The ‘major purpose test’ is a judicial construction that limits the reach of the statutory triggers in
the FECA for political committee status. The Contmission has been applylng this construct for many years
without additional regulatory definitions, and it will continue to de so in the future.”).
169 Shays v. FEC, 424 F. Supp. 2d 100 (D.D.C. 2006).
170 See 2007 Political Cnmmittee Status Supplemental E&]J, 72 Fed. Reg. at 5597 (“whatlter [an orgahizationls]
major purpose is Federal casnpnign activity (i.e., the nomination ar election nf a Federal candidaie™))
(empliasis added).
171 Id,
172 Jd. at 5601.
173 Id. at 5603-06. Some of these same matters had been previously highlighted in a 2006 press release,
which alsu purported to provide “guidance” to the public. Press Release, Federal Election Commission, FEC
Collects $630,000 in Civil Penalties From Three 527 Organizations (Dec. 13, 2006), available at:

/I www fi ess2 2 2 . (“These unanimous decisions provide important
guidance as te when organizations must register and report as political committees.”).
174 Compaundihg the difficulty in:ascertaining tha tantours of the FRC's view of tlie major purpose test is the
Commissien’s prior decision to not ralease 1o the public at the close of ar enfiarcement matter the Eirst
General Counsel’s Report (“FGCR"), which is the document that tends to have the most camplete discuesion of
the applicable law and basis for the Commissian’s actinons. The FGCR sets forth the General Counsel’s
recommendation to the Commission on whether to find reason to believe that a violation of law has occurred,
along with the legal basis thereof. For approximately the first 25 years of its existence, the Commission
generally placed on the public record, at the close of an enforcement matter, all materials considered by the
Commissioners in their disposition of a case (except for those materials prohibited from disclosare by the
Act’s cenfidentiality requirements). Then, in 2006, the Comnmission reconsidered its practice of placing
FGCRs an the public record, and from lanuary 2007 lorward, all FGCRs were withlteld from the public record
in new enfarcetnent matters. There is no peblic recard of how or why Lhe Comntission ninde 1his degision.
However, after joining the Comnjission, I learned thal. the decision to withhold this critical category af
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theories of these matters have since been rejected by the courts, and regulations relied
upon by the Commission repealed.175

Nevertheless, even when the Commission does elaborate on its version of the major
purpose test, what hecemes dlear is that the FEC daes not tse the test to limit the reach of
the statute, ag Buckley intended. Buckiey limited the reach of the statute to ardy chose
groups who have as its major purpose “the nomination or election of a candidate.”*’6 By
contrast, in its enforcement matters, the FEC merely looks far the purpose of the much
more amorphous “influencing elections”:

e “influence the outcome of the 20064 elections;"177
e “afocus on influencing the 2004 presidential election;"178
¢ “influence a federal election;"17?

e “influence the eleetion of the 2008 presidential primary election;"18 and

e “influence the 2006 mid-term elections.”181

documents from the public was made on the fly, in an enforcement matter behind closed doors, arising out of
the 2004 election cycle, dealing directly with the issue of political committee status (the Commission adopted
arecommendation offered by OGC in a General Counsel’s Report, but rejected one of the several underlying
rationales for the recommendation). See MURs 5511 & 5525 (Swift Boat Veterans). Cf. Magnesium Corp. of
Am: LLC, 616 F.3d at 1144 (“[E]ven If Congress repealed the [Administrative Procedures Act] tomorrow, the
Fifth and Fourteenth Amendments would still prohibit the imposition of penalties without fair notice.... And it
pertains wheit an agence advences a novel interpretation of its own regulations in the course of a civil
erderceinent actiom If un agency caald piunish a regulated party for following the ageicy’s twn interpretarion
of its own amhiguous reguldtibn, after all, ‘the practice of administrative law wonld cane to resemble
‘Russian Roulette.”) (internal citatians amitted). With my catleagues Conmissioners Hunter and: Petersen,

we proposed a change to this policy. See Agenda Document No. 09-72A (Nov. 5, 2009) (providing that the
Commission will place all First General Counsel’s Reports on the public record in closed enforcement matters,
prospectively and retroactively). The Commission adopted a new policy on November 5, 2009. An audio
recordmg of the Commlssmn S dehberatmns is available at:

175 See, e.g, MURs 5753 (League of Cunsewat!on Vuters) and 5754 (MoveOn.urg Palitical Fund) (relying on

the theory tdiet funds received in response to solicitatiohs purportediy “clearly tadicating” that the funds

would be nsed 10 elect ar defeat a doarly identified fadaval caedidnte ware contributions, a definition of
“cantribation” that was subsequently strack down in EMILY’s List v. FEC, 581 F.3d 19 (D.C. Cir. 2009)).

Similarly, the 2007 Supplemente! Explanation & Justificatiom relied upon new "anti-circumvention measures”

(including new allocatian regulations designed to “significantly shift palitical committees towards a greater

use of federal funds”) to justify its case-by-case approach. See 2007 Political Committee Status Supplemental

E&]J, 72 Fed. Reg. at 5603. These regulations too were struck down in EMILY's List. 581 F.3d at 19.

176 Buckley, 424 U.S. at 79-80.

177 MUR 5753 (League of Conservation Voters), FGCR at 5; MUR 5754 (MoveOn.org Voter Fund), FGCR at 5.

178 MUR 5751 (Leadership Forum]), FGCR at 4.

179 MURs 5910 & 5694 (Americans fer Job Security), FGCR at 15.

180 MURs 5977 & 6105 f{American Leadership Project), FGGR at 11.

181 MUR 5842 (Mgjority Aciion), FGCR at 13.

38



11044284714

In other matters, the FEC appears to have articulated two “major purposes” (whereas
Buckley talked of the major purpose), neither of which were limited to the nomination or
election or defeat of a candidate:

e “influence the election of the 2008 presidential primary election” and “federal
election-activity;"182 and

o “federal campaign activity” and “influence federal elections.”183

Remarkably, the FEC’s broader versions of the test have already been rejected in
court, most notably in FEC v. GOPAC.18* There, the FEC argued that an organization need
not support the “nomination or election of a candidate,” but need only engage in “partisan
politics” or “electoral activity.”185 An amici to the case (Common Cause) claimed
“electioneering” was sufficlent. The GOPAC court began by reviewing Buckley:

In Buckley v. Valeo, the Supreme Court cantioned that the broad statutary
definition of ‘political committee,” which turns on the terms ‘contribution’
and ‘expenditure,” and on the phrase ‘for the purpose of influencing any
election,’ had ‘the potential for encompassing both issue discussion and
advocacy of a political result’ and thus might encroach upon First
Amendment values.186

The court, however, rejected the FEC’s efforts to stray from Buckley. First, the court found
that such terminology “raise[s] virtually the same vagueness concerns as the language
“influencing any election to Federal office,” the raw application of which the Buckley Court
determined would impermissiily impinge on First Amendment values.”187 Second, tie
court raiterated that the D.C. Cireuit has “cautioned that in the ‘delicate first amendment
area, there is no imperative to stretch the statutory language.... Achieving a reasonable,
constitutionally sound conclusion in this case requires just the opposite. ‘It is our duty in
the interpretation of federal statutes to reach a conclusion which will avoid serious doubt
of their constitutionality.””188 Finally, the court explained that:

[1lin this sensitive political area where core First Amendment values are at
stake, our Court of Appeals has shown a strong preference for ‘bright-line’
rules that are easily understeod and followed by those subject to them -
contributors, recipients, and organizations. As the Court of Appeals has
explained, ‘an objective test is required to coordinate the liabilities of donors
and donees. The bright-line test is also necessary to enable donees and
donors to easily conform to the law and to enahle the FEC to take the rapid,

182 MUR 5977 & 6005 (American Leadership Project) at 11.

183 MUR 5988 (American Future Fund), FGCR at 11.

184917 F. Supp. 851 (D.D.C. 1996).

185 GOPAC, 917 F.Supp. at 859.

186 Id. at 858-59 (citing Buckley, 424 U.S. at 79).

187 Id. at 861.

188 Jd, (quoting Machinists, 655 F.2d at 394) (citations omitted in original).
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decisive enforcement action that is called for in the highly-charged political
arena.” Confining the definition of ‘political committee’ to an organization
whose major purpose Is the election of a particular federal candidate or
candiddtes provides an appropriate ‘bright-line’ rule; attempting to
determine what is an ‘issue advocacy’ group versus an ‘electoral politios’
graup - as tho Commissien proposes - does not.189

The distinction between the language used by the Court in Buckley and the language
used by the FEC in its enforcement documents is not merely semantics. It is a significant
substantive change that has allowed the FEC to consider all sorts of non-campaign activity
as evidence of a campaign purpose (regardless of whether it is a group’s major purpose).190
As with section 100.22(b), a review of past enforcernent matters reveals the “constellation
of factors” nsed by the Commission to analyze an organization’s major purpose.191 Some
examples of these factors include:

o the timing of on organization’s formation;192

e whether communications irlentified someane who was a candidate (when the
communications did not contain any words of election advocacy, let alone reference
to an election);193

e where (geographically) advertisements were run;194

e the portion of the advertising budget allocated to television, radio and print ads that
referenco sooreone who was a candidate;195

e the timing af the ads (supposed proximity to the election);196

e the proportion of amount of funds raised that was spent on ads in states with
supposed hotly contested races, regardless of the content of the advertisement;197

189 Id, (quoting Orloski v. FEC, 795 F.2d 156, 165 (D.C. Cir. 1986) (citing Buckley, 424 U.S. at 42)).

190 For example, although Softer Voices: (1) was established in 2004 (two years before producing the
advertisements at issue in MUR 5831), (2) spent $1,266,000 during the 2006 election cycle, and (3) “[t]he
amount of the disbursement for [the advertisement that purportedly triggered political committee status]
was relatively small in both absolute terms (less than $10,000) and as a part of the group’s 2006 activity (less
than 1%), the General Counsel claimed that Softer Voices had triggered political committee status. MUR 5831
(Softar Voices), FGCR at 9.

191 MUR 5024R (Courcil for Responsible Government, Inc,, et al.), FGCR at 12-13.

192 MUR 5541 (November Fund), FGCR at 10-11; MURs 5977 & €005 (American Leadership Project), FGCR at
11; MURs 5842 (Economic Freedom Fund) & 6082 (Majority Action), FGCR at 13.

193 MURs 5910 & 5694 (Americans for Job Security), FGCR at 15; MURs 5842 (Economic Freedom Fund) &
6082 (Majority Action), FGCR at 13.

194 MUR 5694 (Americans for Job Security), FGCR at 16; MURs 5842 (Economic Freedom Fund) & 6082
(Majority Action), FECR at 13-14.

195 MUR 5694 (Americans for Job Security), FGCR at 15.

1% |d, at 16; MURs 5842 (Economit Freedom Fund) & 6082 (Majority Action), FGCR at 13, 14.

197 MURs 5977 & 6005 (American Leadership Project), FGCR at 11-12.
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e the timing of contributions received;198
e the number of donors to the organization;1% and

e statements reflecting the subjective intent of donors or the group, usually in the
form of a generic desire to influence elections.200

Of course, “declining to follow the Supreme Court is not an option,”2%1 and none of
this sort of activity ought to weigh in favor of finding that a group must register and report
as a political committee.202 On the contrary, it is either (1) wholly irrelevant; or (Z)
precisely the sort of activity that ought to preclude such a finding. But instead, the FEC
uses the major purpose to expand its jurisdittion, looking not just for “the” major purpose,
but for any pulitical purpose, thus allowing it to reguldte nctivity well-beyond that which is
focused oo candidate advuoacy.203

Although the FEC invokes Buckley when referencing the major purpose test,204 this
masks the true problem. In striking the same sort of case-by-case, electoral influence-
based major purpose test, the Fourth Circuit said:

Conversely, North Carolina’s test ‘leaves the line between innucent and
condemned conduct . . . a matter of guesswork. This is particularly true
because [such tests] provide[] absolutely no [regulatory] direction as to
when a ‘purpose’ becomes ‘a major parpose’ in a multi-facoted srganization
like NCRL. Is it based on the number of purposss? The morney spent on
each? The frequency of electoral particjpation? The statute does not pravide
notice as to which of these standards apply; this, of course, means that
regulators will once again be empawered to make these judgments to the
maximum conceivable extent.205

198 MURs 5842 (Economic Freedom Fund) & 6082 (Majority Action), FGCR at 13-14.

199 Id.

200 MUR 5541 (November Fund), FGCR at 10.

201 Legke, 525 F.3d at 302.

202 Id, at 284-85 (casting serious doubt on the validity of examining anything other than the amount of an
organizatian’s express attvocery when analyzing its major purpose).

203 For example, in Unity ‘08 v. FEC, a group formed to facilitate an online nominating process to choose a
mixed ticket of ane Republican and one Democrat for president and vice president of the United States (and
to seek state ballot access as a party), challenged the FEC's determination that it was subject to regulation as a
political party because the costs incurred in gathering signatures to qualify for a ballot for Federal office are
“expenditures” and its major purpose was the nomination or election of a candidate. 596 F.3d 861 (D.C. Cir.
2010). The courtrejected the FEC's expansive view because Unity ‘08 had never supported a clearly
identified candidate. Id. See also Machinists, 655 F.2d at 392 (holding that “dralt” groups are ot “political
commiltees” under the Act).

204 See 2007 Politirnl Commitiee Status Supplemental E&}, 72 Fed. Rep. at 5597.

205 Leake, 525 F.3d at 303 (quating Laurence H. Tribe, American Constitutional Law, § 12-31 at 1033 {2d ed.
1988)).
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Ultimately, the FEC's version of the major purpose test has allowed the FEC to conduct a
profoundly burdensome inquiry into every aspect of a group’s activities - at times even
prior to any sort of determination, let alone evidence of any expenditures er
contributions.206 :

There are three major flaws with this:

e First, the FEC routinely shifts the burden to those wishing to speak, and forces
them to demonstrate that they have not spent too much money on regulable
speech.

e Second, it makes it far more likely that smaller grassroots groups that make
independent expenditures that expressly advocate the election or defeat of a
candidate will have to register ahd report as political committees (versus larger
graups, such as mega-corporations).207

206 For section 527 organizations operating during the 2004 election cycle, the Commission inverted the
proper political committee status analysis. Specifically, “the Commission did not require evidence that the
527 organization triggered the statutory threshold of $1,000 in contributions or expenditures before finding
reason to believe, provided available infarenation snggested that the arganizatien ha[d] the sole ar primary
objective of influencing faderzl elections and had raised and spent substantial funds in furtherance of thai
objective.” MUR 5854 (Lantern Project), FGCR at 5. See, e.g., MURs 5487 (Progress for America Voter Fund),
5741 (The Leadership Forum), 5511 & 5525 (Swift Boat Vets and POWs for Truth), 5403, 5427, 5440, and
5466 (The Media Fund, et al.). The FEC subsequently changed this policy, and announced that going forward
it would not investigate major purpose until it had found that a group crossed the political committee
statutory threshold regarding contributions and expenditures. MUR 6073 (Patriot Majority 527s), FGCR at 9
(at the September 11, 2007 nen-public Executive Session, the Commission decided to henceforward require
that there be some inforinatien suggesting a spesific expenditare was made af a oontihution received ptior
to authorizing ar investigdtion). However, nnt all have edhered to this approach. See MUR 5842 (Eoenomic
Freedom Fund), Stntement of Reasons of Commmissionars Cynthia L. Bauerly and Ellen L. Weintraub
(supponting an investigation, including the issuance of subpoenas, into whether the group was a political
committee because of “electoral nexus,” and not because of sufficient contributions or expenditures). See also
MURs 5910 & 5694 (Americans for Job Security), Statement of Reasons of Chairman Steven Walther and
Commissioners Cynthia Bauerly and Ellen L. Weintraub at 2 (supporting an investigation not because any
public communications contained express advocacy, but simply because it was “reasonable to infer” that the
respondent “may have” exceeded the $1,060 threshold, and because of the general spending by the
respondent). Cf. Leake, 525 F.3d at 301 (“The danger in this area - whén dealing with a broadly empowered
bureaucracy - is not that speakers may disguise electoral messages as issue advucacy, but rather that simple
issur advaracy will be suppressed by sume regniator who fears it may bear conceivaily on some canipnign.”).
207 Far axample, Goneral Matars, General Electric, Exxan Mebil couid spenil millinns of dollars on independent
expenditures without even caming clase ta having as its mnjor purposa the election of a candidate. Whereas
smaller grassroots groups with modest resources will cross the major purpose line with only a fraction of the
spending. The perverse result is a de facto burden based on the identity of the speaker, with the various
balancing of factors employed by the FEC having a disproportionate impact on smaller groups. In other
words, the smaller the group, the inore likely it will be a political committee, and thie tougher a time it will
have proving that [t is not such a entity. Compare this with Citizens United: “The rule that political speech
cannpt be limited bated on a spealter’s wealth is a necessary consequence of the premise that the Flirst
Anientment generally prohibits the suppressien of political spaecll based on a speaker’s identity.” 130 S. Ct.
at 907-08 (moting that tbe prohibition on corporate speech fell the hartlast oa small carporatiens). Sez alse
Davis, 128 S. Ct. at 2773-74; Buchley, 424 U.S. at 49.
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e Third, the FEC’s approach to major purpose allows for precisely the sort of
“intricate case-by-case determinations” that the Court refused to allow in WRTL
and Citizens United.2%8 Asthe PEC has already made clear, it will conduct a “fact
intensive analysis of a group’s caipaign activities compared to its activities
unrelaied to campaigns,” whici will go “well beyaamd pnblicly avaiiahle
advertisements.”29? Despite my ability te glean a list of factars by reviewing a
large number of enforcement matters (which giver the time involved in
conducting that exercise, is burdensame enough), the FEC has refused to adopt
any sort of defined “list of factors,” claiming it would be inappropriate to do so
since it would not be “exhaustive” enough.210

This is precisely what the Court in Citizens United said the FEC could not do. As the
Court explained, to avoid the various traps enacted by the FEC, one must “either refrain
from speaking or ask the FEC to issue an advisory opinien approving of the political speech
in question.”211 But if the FEC’s track record regarding inlvisory npinions on the sabject is
any indication, even that approach toes not provide clarity.212 And as the Conrt
recognized, “enerous restrictions [can] function as the equivalerit of prior restraint by
giving the FEC pawer analogous to licensing laws.”213 The FEE’s approach to political
committee status gives the agency precisely that power. As the Fourth Circuit explained:

208 See Citizens United, 130 S. Ct. at 892; WRTL, 551 U.S. at 482. Some claim that the case-by-case approach
has been upheld, and cite to Shays v. FEC (“Shays 1I"), 511 F. Supp. 2d 19 (B.D.C. 2007). However, the courtin
Shays Il made clear that it was only reviewing the FEC’s action pursuant to the Administrative Procedure Act
(“APA”), id. at 25, and concluded that “the FEC's revised explanation is sufficient under the APA and its
decision not to employ rulemaking is not arbitrary and capricious,” id. at 31. But as my colleagues,
Commissioners Matthew Petersen and Caroline Hunver, explained in the context of an enforcement matter,
“[a]s GOPAC illustrates, without any ‘bright line’ rules that are easHy understood and followed by those
subject to them - contributors, recipients, and organizations - political comraitlee status cannot be imposed
on an entity.” MUR 5842 (Economic Freedom Fund), Statement of Reasons of Vice Chair Matthew Petersen
and Commissioner Caroiine Hunter at 24 (citing GOPAC, 917 F. Supp. at 861-62}.

209 72 Fed. Reg. at 5601. The FEC'’s over-the-top discavery was singled out In the GGPAC matter: “[d]uring
several mantha of unlimited discovery, the Commission callected data for 315 items consuming 100 pages of
material facts not in dispute based on 6,000 pages of exhibits without firmly establishing its claim based on
the Buckley major purpose test.” GOPAC, 917 F. Supp. at 866. Adding to the current confusion is that the FEC
also claimed that it will look to "fundraising solicitations,” but the rule defining such solicitations has been
struck. See EMILY's List v. FEC, 581 F.3d 1 (D.C. Cir. 2009); Funds Received in Response to Solicitations;
Allocations of Expenses by Separated Segregated Funds and Non-Connected Cominittees {Final Rul€), 75 Fed.
Reg. 13223 (Mar. 19, 2010).

210 72 Fed. Reg. at 5602. With the sort of benevolence that could only be sitovm by a federal agency, the FEC
has suggested that if one wishes to know what snrt af factnrs might be considered, ons can “laok to the pubtic
files for the Pclitical Commiftee Status Matters and other closed enforcement matters, as well as Advisory
Opinions and filings in civil enforcement cases.” Id. Butas discussed ahove, the public files are not reliably
complete or informative.

211 Citizens United, 130 S. Ct. at 896.

212 See AOs 2010-25 (RG Entertainment, Ltd.) (the Commission was unable to render an opinion regarding the
application of the Act’s media exemption to the costs of producing, disseminating, and marketing a film);
2010-20 (National Défense PAC) (the Cornmission was unable to render an opinion regarding a non-
connected PAC’s fundmising and record keeping requirements in the wake of Citizens United); 2008-15
(National Right 1o Life Committee, Inc.) (the Commission was unable to render an opinion regarding the
application ef the Act to a proposal to fund a radio advertisement).

213 Citizens United, 138 S. Ct at 896-96.
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If the First Amendment protects anything, it is the right of political speakers
to express their beliefs without having to fear subsequent civil and criminal
reprisals from regulators authorized to employ broad and vague definitions
as tiley see fit.214

A recent Tenth Circuit Court of Appeals decision provides a path to eliminate at least
some of the prablems caused by the FEC'’s frae-wheeling appraach to the majaer purpase
test. In New Mexico Yeuth Organized v. Herrera, the Tenth Circuit considered a state
political committee disclosure law, which required all organizations “operated primarily”
for the purpose of “influencing or attempting to influence an election” to register as a
political committee.215 In holding the law unconstitutional, the Tenth Circuit explained:
“There are two methods to determine an organization’s “major purpose”: (1) examination
of the organization’s central organizational purpose; or (2) comparison of the
organization’s electioneering spending with overall spendiug to determine whether the
preponderanve of experiditures Is for express edvocacy er coutributions to caniidates.”216
A related issne, alluded to by Herrerg, relates to the relevant time peried for the analysis of
a group’s majer purpose. The Tenth Circuit repeatedly found fault with an approach that
mandates political committee registration simply because a certain low monetary
threshold was crossed: “The court [in CRLC] held that the $200 trigger was
unconstitutional as applied to the Colorado Right to Life Committee because it was an
unacceptable proxy for the major purpose test.”217

By failing te specify any sort of timing, the FEC's version of the major purpose test
operates in the sarne improper manner. Fur example, whereas the Internal Revenue
Service looks to an entire year of fiscal activity when considering the legitimacy of a non-
profit tax status, the FEC amploys no such fixed temporal approach. In the Softer Vaices
enforcament matter, for example, the FEC’s counsel claimed that Softer Yoices “became a
political committee when it admittedly made over $1,006 in experditures for the ‘We the
People’ express advocacy advertisement [in 2006],"218 and under that view was required to
register with the Commission ten days after it became a political committee. That Softer
Voices had been active since July 2004 and had broadcast a number of non-express
advocacy television advertisements did not appear to matter; nor did the fact that Softer
Voices spent $1,266,000 during 2006 dlone, with over $1,000,000 for such issue
advartisainents. In other wartis, in the eyes ar the FEC's counsel and soverai
Conimiesioners, once a group crosses the stattitory threshpld, it appears that it becoenes a

214 Legke, 525 F.3d at 302 (citing Buckley, 424 U.S. at 43 (quoting Thomas v. Collins, 323 U.S. 516, 535
(1945))).

215 611 F.3d 669 (10th Cir. 2010).

216 [d, at 678 (citing Calo. Right tv Life Comm., Ina. v. Coffman (“CRLC"), 498 F.3d 1137, 1152 (10th Gir. 2007)).
Even this formulation may prove in time to be over-regulatory, due to the trend toward using the internet,
automated phone calls, and other low cost methods as the primary source of political communication. The
cost of such advocacy is negligible, particularly when compared to the astronomical costs of more traditional
political advertising via television, radio, and direct mail.

217 Herrera, 611 F.3d at 678. Another court, instead of applying Buckiey’s major purpose limiting
construction, struck a state statare entirely because it lacked the major purpose limitation. S.C. Citizens for
Life v. Krawcheck, 2010 WL 3582377, No. 4:06-CV-2773-TLW (D.S.C. Sept. 20111).

218 MUR 53831 (Softer Voices), GCB #2 at 8-9.
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political committee, regardless of what other non-candidate activities it has undertaken.21?
Such an approach ignores the limiting construction of Buckley entirely.

III. CONCLUSION

The practical effect of what the FEC has created is this: because the standards vary
from enforcement case to enforcemant case, those who wish to speak are left to gness
whether or not certain activity triggers the application of myriad mandatory and
sometimes redundant reporting obligations, which impose different burdens depending on
who is speaking. If past Commission action is any indication, a failure to correctly guess
when such disclosure is mandated will result in a significant monetary penalty. As the FEC
trumpeted in its December 2006 press release, one group paid $299,500, another paid
$180,000, and a third paid $150,000.

As if the continued use of the same sort of multi-factor test that the Court struck
down in Citizens United under the guise of section 100.22(b) is not problematic enough,
when combined with the FEC’s version of the major purpose test, it is a wander that
anyone remains beyond the reach of the Commission’s self-proclaimed regulatory reach.
The paramount problem with these complex multi-factor tests is that people are forced to
“hedge and trim."220 “Faced with such prospects, many speakers, 'rather than undertake
the considerable burden (and sometimes risk) of vindicating their rights through case-by-
case litigation, will cheose simply to abstain from protected speech -- harming not only
themselves but society as a whole, which is deprived of an uninhibited marketplace of
ideas.”221

To avoid the continued infliction of these harms, I urge the Commission to revisit
section 100.22(b) of its regulations, and its 2007 policy on political committee status.

A7 2/ /’/

DONALD F. McGAHN 11 DAte /
Commissioner

219 Softer Voices is not an isolated case; there are several others where other non-candidate advocacy
spending was ignored in the quest to declare that a group should have registered and reported as a political
committee. See, e.g., MUR 5492 (Cleaver for Congress); MUR 5842 (Economic Freedom Fund). Cf. Leake, 525
F.3d at 288 ("[R]egulation as a political committee is only proper if an organization primarily engages in
election-related speech” because an alternative rule would “threaten[] the regulation of too much ordinary
political speech to be constitutional.”).

220 Byckley, 424 U.S. at 43 (internal citation omitted).

221 Leake, 525 F.3d at 301 (yuoting Virginia v. Hicks, 539 U.S. 113, 119 (2D03) (citing Domhrowski v. Pfister,
380 U.S. 479, 486-87 (1965))).
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