
DATE: October 26, 1999 

TO: Commissioners 

- E: MUR4250 

This rnemorandlnm briefly discusses thee ofthe iegal issues 
substaritid questions absut. 

My resew& xiid udys i s  thu fir indicates that: there may nat 
basis to find that these issues can be resolved 10 suppr't a hindkg o ~ ~ ~ b ~ ~ ~ e  awe, but 
my research has not been what I would call definitive, and I would like to consider any  
further research or analysis that might be offered by O W  or my ~ o ~ s s j o ~ e r .  

Comrriissionrr Sandmom's aaplication ofthe step misaction doeti& 

My rcreansh ais0 inadicatcs, hou:cver, &a! there are several questiom about the 
application of the step trmsaction doctrine thar are not dealt with in the mcmomndum, 
but which need to be mtisfactoriiy resoived or answered before Ehar doctrine could be 
appiied in the confed ofthe fE"2.4. As fa as I h o w ,  lthr step m c t i o n  docfxine is 
ufiique 20 fa law; if we are to import it into the FECA, we need to bc sure at I a t  that we 
apply it in the same circumstances as just@ its application in tax law, ?hat we apply it in 
?.he sane manner, and that in &e end it is aFpropriaie to apply it in &e FECA. 



. 

That element of an anifcial demce, created by the taxpayer solely for the 
purpose of avoiding Jiabi!irxs, is rrflecied in the IRS' position in Revenue Ruling 79- 
250, 1979-2 C.B. 156: "The substance of each o f a  series of steps will be recognized and 
the step transaction doctrine u+il apply, if each such step demcns-t+aes independent 
economic sigruficance, is not subject to amck as a sham, m d  was undertaken for valid 
business purposes and not mere avoidaxe oftaxes." 
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(3) A s s d g  that issues (1) md (2) above adF resol in favor ofbe  lire& 
requirements for application ofthe step ararnsction doctrine, i s  it ~ e v e ~ e ~ ~ s  appropriate 
to import that doctrine from its application in the tax wde irdo the FECA? 

"The types afnrp transactions are as vahed as the choxoppher 's  at: there an 
two steps, waltzes, fox cas, and even Virgima reels. As a consequence, the 
COWS' applications ofthe step mnsaition doccine have been enigmatic. As the 
Seventh Circuit obscmcd: 
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0 Whether the Comissicn c3n apply a doctrine that it has not 
heretofore applied in any enfomment action, pmmulgatd ira a regulation, ox even 
enunciated in an advisory opinion, to i h d  a violation ofthe law. 

Regardless of wheher ?~¶.3R.s 4000 a id  43 14 are ciihguishable or not 
(arguably rek ina ,  to d o p t  &an approach at ieast anaiogam to &e step traetsaction 
d o c b e ) ,  cafl we for the f i i  time apply a d o c h e  
without my prior waming? 

wodd be: new to the FECA, 

u u e s r i o n  ofwhether the Dnyment froin V F  t d e  Ri\lSEC was a "contribution." 

I t  is not at dl c ! e z  to me wiwher under OGC's analysis it i s  necessary or not 
necessary to determine that the payment &om NF"F lo the ' a S E @  was a "contribution." 

I t  would seem that his pa;ment would kiavc to bc considered as a "contribution" 
in order far rhe ioadsec~wit-y from S i g n e W D  10 be comidcred a "contribution" made 
''tth.ruugh another person" IO the RNSX. For ~nstancr, I am not aware of any application 
of the parallel provisioqin 44 1 f to find &at a "conmburian" w a  "made in the nm.e of 
another'' wherr the second leg afthe m a c : i o n  was not itselfa cnntribiltiom. 

01: rhe face of it, &e pa:ynmr hcn! NPF to the P_NSEG i s  clearly a repayment of a 
ioan. OGC's probab!b!?: c a s e  brief appexs io ague  that it should not be considered as a 
repayment afa  loan k c a ~ ~ ~ e  ehc origin& ! o m  was not bonojde,  ,and it was not bonaJdr 
because i t  was not commercidally reasr?nabic OGC's brief, however, does not cite m y  
atdioriv for the propsiriori titat a Iom that is not commercially reasonable in the sense 
h a t  a c o m e r c i d  k n d k g  institution would makc i t  is ncverthelcss not bonofide. Loans 
are made all the time that an irstitutional lender would not make, and ;are enforceable on 
their terms. OGC3 position strikes me as somcwhat of a unique proposition, but I would 
appreciate a further analysis. 



The auejtion ofwhether the PaYment from WF io the W S E C  WBS "in connection witb 
an electiom." 

- 
My queselon here concern the C o b s s i o n ' s  position on this fundmental issue. 

I simply do not kcow what otx position i s .  

It appears that the circuit c3ii~t's opinion in ,Yunchna/ak valida~ed the 
Commission's position that $44 1 e applies to , q y  elecdan. That kavcs open the question, 
however, whether it dso applies to don.ations to a puty non-federal coffimitkx that are 
used only for "issue ads." It i s  my u n d e m d i n g  that OGC ribid not develop any evidence 
on the acruai use IO which the fm& receJved by the Ig"4SEC &om EdgF were used, on the 
theory that funds from a foreign natiard may not be d ~ ~ t ~ d  to a party committee no 
matter what the me. i need some expianation of that theory. 


