
February 1,2006 

By Electronic Mail 

Mr. Brad C. Deutsch 
Assistant General Counsel 
Federal Election Commission 
999 E Street, NW 
Washington, DC 20463 

Re: 	 Supplemental Comments on Notice 2005-28: Coordinated 
Communications 

Dear Mr. Deutsch: 

During Mr. Noble's testimony on January 26,2006 at the hearing in this rulemaking, 
Commissioner Mason raised two matters to which we believe a response is in order. We ask 
that the Commission include these supplemental comments in the record of this proceeding. 

1. Ads outside the 120 day period. In Appendices to our principal comments, we 
submitted a total of 236 discrete ad scripts that were aired outside both the 120-day pre- 
primary election and the 120-day pre-general election time periods in the 2000,2004 and 
2006 election cycles.' 

Our principal point in submitting these ads was to respond to the question raised by 
the D.C. Circuit Court of Appeals in the Shays litigation as to whether "campaign-related 
advocacy" is limited "to the four months surrounding elections, or does substantial election- 
oriented advertising occur outside that window?" Shays v. FEC, 414 F.3d 76, 102 @.C. Cir. 
2005). The ads contained in the Appendices plainly show that substantial "campaign-related 
advocacy" by candidates, parties and outside groups occurs more than 120 days prior to both 
primary and general election^.^ 

1 Certain ad scripts were English and Spanish versions of the same ad. We count those as one 
ad. 

2 This point is reinforced by an article earlier this week in Roll Call, which discusses a new ad 
campaign launched this week by Club for Growth in relation to the 2006 Rhode Island Senate 
primary, which will be held on September 12,2006 -more than seven months from now. The article 
states that CFG "launched its first television ad supporting Cranston Mayor Stephen Laffey's bid to 
unseat Sen. Lincoln Chafee (R-R.I.) in September's GOP primary." The article also states that, in 
addition to the Club for Growth ad, "Laffey began airing ads for the GOP primary fight last 
September. And the National Republican Senatorial Committee has aired ads attacking Laffey." See 



Commissioner Mason questioned Mr. Noble about whether certain ads in our 
Appendices fell into the 120-daypre-convention period also encompassed in the content 
standard of the Commission's coordination rule, 1 1 C.F.R. 5 109.2 1 (c)(4)(ii). 

The 120-day pre-convention time frame in the rule has no effect on four of the six 
Appendices submitted with our comments: the two Appendices containing ads prior to the 
120-day pre-primary period in the 2000 and 2004 presidential campaigns (Appendices I and 
111), and the two Appendices containing ads relating to the 2004 and 2006 congressional 
campaigns (Appendices V and VI). (Congressional campaign ads are not subject to the 
presidential nominating convention time frame.) There are a total of 136 ads in these four 
Appendices. 

The ads contained in Appendices I1 and IV were run in the period after the 
presidential primary elections in 2000 and 2004, and before the beginning of the 120-day 
pre-general election period. When these ads were run, the nomination contests had been 
decided in both parties, and the presumptive nominees were known. It is clear from the 
content of the ads and their context, that these ads were intended to influence the general 
election, not the nomination process. 

Thus, for instance, MoveOn PAC ran an ad on April 27,2004 (App. IV-77) that 
compared the military services of John Kerry and President Bush, and ended with the 
conclusion, "This election is about character. It's between John Kerry, who left no man 
behind, and George Bush, who simply left." We think it is obvious that the ad is aimed at 
influencing the general election, not the Republican or Democratic nominating process. 

The same is true of the ads run by the candidates themselves. An ad by the Bush 
campaign, for instance, aired on April 26,2004 (App. IV-82), talks only of John Kerry's 
record on national security, which it calls "troubling." Conversely, an ad by the Kerry 
campaign, aired on May 13,2004 (App. IV-60), said that "George Bush is taking America in 
the wrong direction" and "we can defeat George Bush, but to do it, your voice needs to be 
heard." 

Given that these ads were sponsored by a candidate who was the presumptive party 
nominee at the time the ad was run, and given that the ads criticized the presumptive 
nominee of the other party, the only logical conclusion is that the ads were for the purpose of 
influencing the general election, not the nomination. 

Thus, the ads in Appendices I1 and IV all stand for the proposition that "campaign- 
related advocacy" takes place more than 120 days prior to the election that the ads were 
aimed at. This is responsive to the Court's question as to whether "substantial election- 

Apps. VI-16, VI-18, VI-20. We attach a copy of the Roll Call article, dated January 30,2006. Thus, 
in this one race, a candidate, a party committee and an outside group have all run ads well outside the 
120-day pre-primary period - in the candidate's case, a year before the primary. 










