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INTRODUCTION

This symposium’s topic “Accountability after Citizens United” is
an effort to examine one of the most important questions facing our
democracy: how do we ensure that individuals who are elected to
serve in our government remain accountable to those who cast the
votes to elect them? Democracy requires free elections with the full
ability to participate in both voting and campaigning.! Once elected,

* Cynthia L. Bauerly has served as a Commissioner of the United States Federal
Election Commission since 2008. She served as the Commission’s Chair during 2011
and as the Commission’s Vice Chair for the year 2010. The views expressed herein
are solely those of the authors, written in their personal capacities, and are not in-
tended to represent the Federal Election Commission or the United States.

** Eric C. Hallstrom serves as Chief Counsel to Commissioner Bauerly. He previ-
ously worked as an attorney in the Policy Division of the Federal Election Commis-
sion’s Office of General Counsel. The views expressed herein are solely those of the
authors, written in their personal capacities, and are not intended to represent the
Federal Election Commission or the United States.

1. See, e.g., Minneapolis Star and Tribune Co. v. Minn. Comm’r of Revenue, 460
U.S. 575, 585 (1983) (concluding that “an informed public is the essence of working
democracy”); Wesberry v. Sanders, 376 U.S. 1, 17 (1964) (“No right is more precious
in a free country than that of having a voice in the election of those who make the
laws under which, as good citizens, we must live. Other rights, even the most basic,
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officeholders know that the next election is the ultimate test of ac-
countability for their term in office. To fulfill the democratic promise
of our elections, however, it is necessary that the campaigns waged to
seek reelection or to unseat an incumbent provide a measure of ac-
countability to the voters who must judge who best will serve their
interests and goals.

The Federal Election Campaign Act (the Act or FECA) was en-
acted to introduce additional accountability into our federal electoral
system.? The limits and prohibitions in the Act provide important safe-
guards against corruption or the appearance of corruption. Additional
opportunities for accountability exist in the disclosure and disclaimer
regime created by the Act. Disclosure provides “shareholders and citi-
zens with the information needed to hold corporations and elected of-
ficials accountable for their positions and supporters.”3

The Federal Election Commission’s (FEC or the Commission)
role in this system of accountability is to ensure that existing cam-
paign finance laws and regulations are enforced and, given its author-
ity to issue regulations, to ensure that those regulations are workable
and meaningful in the implementation of the statute. Opportunities for
accountability can be found in every report filed with the FEC by, for
example, a candidate or party committee.* In addition, disclaimers at-
tached to communications by political committees and other speakers
can be used to ensure accountability.> Disclosure and disclaimers pro-
vide important transparency within the campaign finance system.
However, it is important to consider the limitations of existing regula-
tions both as a result of constitutional interpretation and the practical
realities of growing volume. Moreover, the FEC and the Act are not
the only actors and laws aimed at ensuring the accountability of those
campaigning for office and those attempting to influence voters. The

are illusory if the right to vote is undermined.”); RoNaLD DwoRKIN, FREEDOM’s Law:
THE MoraL READING OF THE CoNSsTITUTION 17 (1996) (“Democracy means govern-
ment subject to conditions—we might call these the ‘democratic’ conditions—of
equal status for all citizens.”); Joun HART ELy, DEMOCRACY AND DisTRUST: A THE-
ory OF JupiciaL ReviEw 76 (1980) (“Popular control and egalitarianism are surely
both ancient American ideals; indeed dictionary definitions of ‘democracy’ tend to
incorporate both.”).

2. S. Rep. No. 93-689 (1974); see also Buckley v. Valeo, 424 U.S. 1, 26 (1976)
(noting the Act’s primary purpose was “to limit the actuality and appearance of cor-
ruption resulting from large individual financial contributions”).

3. Citizens United v. FEC, 130 S. Ct. 876, 916 (2010).

4. See 2 U.S.C. § 434 (2006) (setting forth reporting requirements for political
committees).

5. See 2 U.S.C. § 441d (2006) (setting out disclaimer requirements for public
communications).
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Internal Revenue Service (IRS), Securities Exchange Commission
(SEC), and congressional ethics and lobbying regimes all play a role
in bringing accountability to our systems of campaigns, elections, and
officeholder conduct and each reevaluates its approach from time to
time.°

As the world is broken into smaller, faster-paced bits due to
email, text messages, tweets, YouTube videos, and Facebook posts,
there is a corresponding increase in the volume of political messages
to which each of us is exposed. It is difficult to imagine how recipients
are to assess the messages being put forth into the public sphere and
effectively assign meaning to them. While there may be no such thing
as too many ideas, opinions, or pieces of information contributing to
the political discourse, there is surely a point of diminishing returns.
Much like drinking from a fire hose, it can be extremely difficult to
extract anything of value when faced with an enormous quantity of
messages. Indeed, as the number of messages grows, we often lack the
requisite information to effectively measure, evaluate, or respond.

The essence of accountability is the ability to assess information
and determine whether to take action based on that information. The
sensory overload phenomenon is true in political debate. How many
websites, blogs, and Twitter feeds can one effectively follow and still
have any time to digest even a portion of the information coming at
such an expanding volume? It is particularly true in the context of
campaign finance where additional speakers, including some new
types of speakers, are spending more money and engaging in a wider
variety of activities, only some of which are subject to regulation and
reporting requirements.

This essay will briefly review recent significant changes to cam-
paign finance laws and their potential impact on accountability. Next,
we will explore the FEC’s role in political accountability including the
importance of disclosure as a key aspect, focusing on the legally
sound and wise policy underpinnings of disclosure. Finally, the essay
will comment on the remaining challenges to achieving meaningful
and robust disclosure in the face of significant increases in the types of
speakers and spending on communications aimed at voters.

6. See, e.g., Honest Leadership and Open Government Act of 2007, Pub. L. No.
110-81, 121 Stat. 736 (2007); Petition for Rulemaking (Aug. 3, 2011) (submitted by
Comm. on Disclosure of Corporate Political Spending to the SEC); Rulemaking Peti-
tion on Campaign Activities by Section 501(c)(4) Organizations (July 27, 2011) (sub-
mitted by Democracy 21 & The Campaign Legal Ctr. to the IRS).
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I
How WE Got HERE:
THE DAWNING OF THE AGE OF THE SUPER PAC

The long debate over campaign finance regulation has been re-
cently energized. This is in large part due to the well-known and
often-cited Supreme Court decision in Citizens United v. FEC,” as
well as SpeechNow.org v. FEC,3 a decision that received far less at-
tention but has a potentially larger impact on our campaign finance
system. The Supreme Court’s decision in Citizens United and the D.C.
Circuit’s decision in SpeechNow together® shifted the landscape of
campaign finance laws—and led to the creation of what is now known
as the “Super PAC.”10

7. 130 S. Ct. 876 (2010).

8. 599 F.3d 686 (D.C. Cir. 2010).

9. This is not intended to give short shrift to the District of Columbia Circuit Court
of Appeals’ decision in EMILY’s List v. FEC, 581 F.3d 1 (D.C. Cir. 2009). There is
no doubt that the EMILY’s List decision is in keeping with the principles of Citizens
United and SpeechNow with respect to the constitutional treatment of independent
political expenditures. At issue in EMILY’s List were several Commission allocation
regulations along with a separate regulation setting forth the percentage the Commis-
sion will deem contributions when “the corresponding solicitation indicated that dona-
tions would be used to support the election or defeat of a federal candidate.” Id. at
4-5. A divided panel held that these regulations did “not pass muster under the Su-
preme Court’s First Amendment precedents” because they were “not ‘closely drawn’
to serve a cognizable anticorruption interest.” Id. at 18. The case was decided before
Citizens United and one member of the panel stated that the majority’s analysis “re-
sults in tension—perhaps irreconcilable tension—with McConnell.” Id. at 39 (Brown,
J. concurring in part). For those reasons, Commissioners Bauerly, Walther, and Wein-
traub supported the General Counsel’s recommendation to file a petition for rehearing
en banc. As Commissioners Bauerly and Weintraub stated at the time, “[T]he divided
panel’s majority opinion reaches constitutional conclusions that were not necessary to
its holding and were not briefed by either party at any stage in the litigation.” See
Cynthia L. Bauerly, Chair, and Ellen Weintraub, Comm’r, FEC, Statement regarding
failure of the Commission to seek rehearing en banc in EMILY’s List v. FEC (Oct. 22,
2009), available at http://www.fec.gov/members/bauerly/statements/EmilysList2009-
10-22.pdf. We continue to believe that additional consideration by the full Circuit
would have been valuable. It is notable that when the en banc Court of Appeals issued
its decision in SpeechNow, it made no reference to EMILY’s List, even though the
latter case purports to address the same type of non-profit advocacy groups at issue in
SpeechNow. That said, the Commission did not appeal EMILY’s List. The case now
adds to the legal milieu governing independent political activity of advocacy groups,
another citation for the proposition that “it is ‘implausible’ that contributions to com-
mittees making only independent expenditures corrupt or create the appearance of
corruption.” Thalheimer v. City of San Diego, 706 F. Supp. 2d 1065, 1075 (S.D. Cal.
2010).

10. Under the Act, a political committee is defined as “any committee, club, associ-
ation, or other group of persons which receives contributions” of more than $1000 in a
year or makes expenditures of more than $1000 in a year. 2 U.S.C. § 431(4) (2006).
“PAC”—or political action committee—is the “popular term for a political committee
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The Court’s decision striking down the corporate expenditure ban
in Citizens United was a landmark decision, but it did not come out of
the blue. It followed a series of cases, including FEC v. Wisconsin
Right to Life (WRTL)'"' and FEC v. Massachusetts Citizens for Life
(MCFL)'? that previously chipped away at the statutory prohibition on
corporate expenditures. Although WRTL and MCFL indicated that
there were some constitutional problems with uniform application of
the corporate expenditure prohibitions in FECA, it was Citizens
United that finally brought this line of reasoning full circle, holding
that the statutory provisions prohibiting corporations from making
independent expenditures!? and electioneering communications'4 vio-

that is neither a party committee nor an authorized committee of a candidate.” FEC,
FepERAL ELECTION COMMISSION CAMPAIGN GUIDE, CONGRESSIONAL CANDIDATES
AND CommiITTEES 170 (2011). PACs sponsored by a corporation or labor organization
are called separate segregated funds. /d. PACs without a corporate or labor sponsor
are called non-connected committees. /d. In general, a Super PAC differs from a typi-
cal non-connected PAC in that they “can take in and spend unlimited amounts, includ-
ing monies from corporate treasury funds.” Ciara Torres-Spelliscy, Has the Tide
Turned in Favor of Disclosure? Revealing Money in Politics after Citizens United
and Doe v. Reed, 27 Ga. St. U. L. Rev. 1057, 1085 (2011); see also FEC Advisory
Op. 2011-12 (June 30, 2011), available at http://saos.nictusa.com/aodocs/
A0%202011-12.pdf (“Consistent with the Citizens United and SpeechNow opinions,
the Commission concluded that corporations, labor organizations, political commit-
tees, and individuals may each make unlimited contributions to IEOPCs, and that
these IEOPCs may solicit unlimited contributions from these sources.”). Of course,
funds raised in unlimited amounts and from previously prohibited sources like corpo-
rations and labor organizations may only be spent on independent expenditures. See
SpeechNow, 599 F.3d at 696 (noting that the decision only applied to “SpeechNow, an
independent expenditure-only group” and did not affect “limits on direct contributions
to candidates”); see also Carey v. FEC, 791 F. Supp. 2d 121, 126 (D.C. Cir. 2011)
(noting that “[r]ecent Supreme Court and D.C. Circuit cases have partially invalidated
statutory provisions within FECA with respect to the limits placed on contributions
for independent expenditures in federal election campaigns”).

11. 551 U.S. 449 (2007).

12. 479 U.S. 238 (1986).

13. An “independent expenditure” is statutorily defined as “an expenditure by a
person—(A) expressly advocating the election or defeat of a clearly identified candi-
date; and (B) that is not made in concert or cooperation with or at the request or
suggestion of such candidate, the candidate’s authorized political committee, or their
agents, or a political party committee or its agents.” 2 U.S.C. § 431(17) (2006). Simi-
larly, the Commission’s regulations define an “independent expenditure” as “an ex-
penditure by a person for a communication expressly advocating the election or defeat
of a clearly identified candidate . . . .” 11 C.F.R. § 100.16(a) (2011).

Express advocacy is defined as:
[A]ny communication that—(a) Uses phrases such as “vote for the Presi-
dent,” “re-elect your Congressman,” “support the Democratic nominee,”
“cast your ballot for the Republican challenger for U.S. Senate in Geor-
gia,” “Smith for Congress,” “Bill McKay in ‘94,” “vote Pro-Life” or
“vote Pro-Choice” accompanied by a listing of clearly identified candi-
dates described as Pro-Life or Pro-Choice, “vote against Old Hickory,”
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late the First Amendment.!5 At the same time, the Supreme Court af-
firmed the validity of the Act’s reporting and disclaimer requirements
for independent expenditures and electioneering communications at 2
U.S.C. § 434(f), § 441d(a)(3), and § 441d(d)(2).1¢

In striking down the ban on corporate independent expenditures
and electioneering communications, Citizens United overturned Austin
v. Michigan Chamber of Commerce,'” which had previously upheld a
similar corporate expenditure ban in Michigan. The Court concluded
that “[p]olitical speech is ‘indispensable to decisionmaking in a de-
mocracy, and this is no less true because the speech comes from a
corporation rather than an individual.”’'® In short, the Citizens United
decision held that the statutory prohibition on corporations making
independent expenditures and electioneering communications could
not withstand strict scrutiny, because “independent expenditures, in-
cluding those made by corporations, do not give rise to corruption or
the appearance of corruption.”!” Because the Supreme Court found no

“defeat” accompanied by a picture of one or more candidate(s), “reject
the incumbent,” or communications of campaign slogan(s) or individual
word(s), which in context can have no other reasonable meaning than to
urge the election or defeat of one or more clearly identified candidate(s),
such as posters, bumper stickers, advertisements, etc., which say
“Nixon’s the One,” “Carter ‘76,” “Reagan/Bush” or “Mondale!”; or (b)
When taken as a whole and with limited reference to external events,
such as the proximity to the election, could only be interpreted by a rea-
sonable person as containing advocacy of the election or defeat of one or
more clearly identified candidate(s) because—(1) The electoral portion of
the communication is unmistakable, unambiguous, and suggestive of only
one meaning; and (2) Reasonable minds could not differ as to whether it
encourages actions to elect or defeat one or more clearly identified candi-
date(s) or encourages some other kind of action.
11 CF.R. § 100.22.

14. The Act and Commission regulations define an “electioneering communication”
as any broadcast, cable, or satellite communication that refers to a clearly identified
candidate for Federal office; is publicly distributed for a fee within 60 days before a
general, special, or runoff election for the office sought by the candidate, or within 30
days before a primary or preference election for the office sought by the candidate;
and in the case of a candidate for the U.S. Senate or House of Representatives, is
targeted to the relevant electorate. See 2 U.S.C. § 434(f)(3) (2006); 11 C.F.R.
§ 100.29(a) (2011).

15. Citizens United v. FEC, 130 S. Ct. 876, 913 (2010).

16. Id. at 913-16.

17. 494 U.S. 652 (1990).

18. Citizens United, 130 S. Ct. at 904 (quoting First Nat’l Bank of Boston v. Bel-
lotti, 435 U.S. 765, 777 (1978)).

19. Id. at 884. The Supreme Court also disagreed that corporate independent ex-
penditures can be limited because of an interest in protecting dissenting shareholders
from being compelled to fund corporate political speech and held that such disagree-
ments may be corrected by shareholders through the procedures of corporate democ-
racy. Id. at 911.
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compelling government interest to support the limits on corporations’
independent political speech, it invalidated § 441b’s restrictions with
respect to corporate independent expenditures and electioneering
communications.??

Citizens United had challenged the Act’s disclaimer and report-
ing provisions as applied to its film and the three advertisements for
it.2! Under the Act, electioneering communications must include a
statement identifying the person responsible for payment for the
advertisement.?? Additionally, any person who spends more than
$10,000 on electioneering communications within a calendar year
must file a reporting statement with the Commission identifying the
person making the electioneering communication, the election to
which the communication pertains, and information about certain con-
tributors.?*> The Supreme Court rejected Citizen United’s challenge,
upholding the reporting provisions because “transparency enables the
electorate to make informed decisions and give proper weight to dif-
ferent speakers and messages.”?* The Court found that disclaimer and
reporting requirements impose no ceiling on campaign-related spend-
ing, do not prevent anyone from speaking, and advance the public’s
“interest in knowing who is speaking about a candidate shortly before
an election.”?>

Ultimately, Citizens United has some strikingly clear implica-
tions. Corporations and labor unions are no longer prohibited from
making independent expenditures or electioneering communications.
There is also no longer any need to apply the “no reasonable interpre-
tation” test articulated by Chief Justice Roberts in WRTL?® to deter-
mine whether a labor union or corporation may make an
electioneering communication from its treasury.?” However, Citizens
United also signals a relatively major change to the campaign finance

20. Id. at 913.

21. Citizens United, a non-profit organization, wanted to air a film critical of then-
Senator Hillary Clinton, a candidate for her party’s Presidential nomination, and to
advertise the film during television broadcasts. Id. at 887.

22. 2 US.C. § 441d(a) (2006).

23. 2 U.S.C. § 434(f)(1) (2006).

24. Citizens United, 130 S. Ct. at 916.

25. Id. at 914-15.

26. 551 U.S. 449, 469-70 (2007) (“In light of these considerations, a court should
find that an ad is the functional equivalent of express advocacy only if the ad is
susceptible of no reasonable interpretation other than as an appeal to vote for or
against a specific candidate.”).

27. See, e.g., 11 C.F.R. § 114.15 (2011) (setting forth the test for determining when
a communication is “susceptible of no reasonable interpretation other than as an ap-
peal to vote for or against a clearly identified Federal candidate”).
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landscape, and its ultimate impact is not yet fully known. For the last
thirty years, the FEC has developed rules governing the participation
of corporations and labor unions in electioneering activities based on
the principle that both contributions and expenditures were forbidden.
It must now attempt to more precisely identify the line between contri-
butions and expenditures. In doing so, the FEC may very well need to
reconsider elements that have become part and parcel of campaign
finance law, such as the concept of the “separate segregated fund”
(SSF).28

In the noisy aftermath of the predictions and commentary follow-
ing Citizens United, many overlooked the other significant holding in
the case. The Court not only upheld the disclosure and disclaimer re-
quirements for independent expenditures and electioneering communi-
cations but it also offered a full-throated defense of their value to the
electorate:

With the advent of the Internet, prompt disclosure of expenditures

can provide shareholders and citizens with the information needed

to hold corporations and elected officials accountable for their posi-

tions and supporters. Shareholders can determine whether their cor-

poration’s political speech advances the corporation’s interest in

making profits, and citizens can see whether elected officials are

“in the pocket” of so-called moneyed interests. The First Amend-

ment protects political speech; and disclosure permits citizens and

shareholders to react to the speech of corporate entities in a proper

way. This transparency enables the electorate to make informed de-

cisions and give proper weight to different speakers and

messages.??
The Court’s conclusion was particularly significant because it put to
rest the mistaken idea that the Court’s earlier decision in WRTL3? im-
posed new limits on disclosure.3!

In response to the decision in Citizens United, the FEC declared
that it would no longer enforce the statutory provisions or its regula-

28. See 11 C.F.R. § 114.5 (2011) (setting forth detailed rules respecting the opera-
tion of SSFs). Although corporations and labor organizations have historically been
prohibited from making contributions and expenditures in connection with federal
elections, it has also long been established that these restrictions did not prohibit such
activity by a separate “political fund” financed by voluntary contributions. See gener-
ally Pipefitters Local Union v. United States, 407 U.S. 385 (1972) (tracing the legisla-
tive history governing the prohibition on political activity by corporations and labor
organizations); FEC v. Nat. Right to Work Comm., 459 U.S. 197 (1982) (upholding
the Act’s limitations on a corporation’s ability to solicit funds for its SSF).

29. Citizens United, 130 S. Ct. at 916.

30. 551 U.S. at 449.

31. See generally Torres-Spelliscy, supra note 10 (discussing campaign finance
disclosure law following WRTL through the Citizens United decision).



2012] SQUARE PEGS 337

tions prohibiting corporations and labor organizations from making
independent expenditures and electioneering communications.3? As an
administrative agency, that is, of course, what the FEC is required to
do in response to a Supreme Court decision. What this statement did
not do, however, was provide much in the way of useful guidance to
those trying to comply with the patchwork of rules that still apply to
corporate and labor organizations, including the reporting of election-
eering communications and independent expenditures. In order to con-
sider those issues, the FEC would need to engage in a full rulemaking
process, the first step of which would be to issue a notice of proposed
rulemaking.33 Although the FEC has been unable to reach a consensus
on issuing a notice of proposed rulemaking—primarily because there
is disagreement over the appropriate scope of such an endeavor3*—the
Commission has received two separate petitions for rulemaking, fo-
cusing on various rules implicated by the decision.>> As discussed
more fully in Part IV, the Commission has taken steps to move for-
ward with a notice of proposed rulemaking addressing one of those
petitions.3¢

While Citizens United certainly and appropriately got significant
attention last year, the D.C. Circuit’s en banc decision in Speech-
Now?37 also shifted the landscape. In that decision, the court held that
contribution limits were unconstitutional as applied to individuals who
desired to make unlimited contributions to SpeechNow, an organiza-

32. Press Release, FEC Statement on the Supreme Court’s Decision in Citizens
United v. FEC (Feb. 5, 2010), available at http://www.fec.gov/press/press2010/
20100205CitizensUnited.shtml.

33. A notice of proposed rulemaking is the first step required for notice and com-
ment rulemaking under the Administrative Procedure Act. 5 U.S.C. § 553(c) (2011).

34. See Cynthia L. Bauerly, Chair, and Ellen Weintraub, Comm’r, Fed. Election
Comm’n, Statement on the Citizens United Rulemaking (Jan. 20, 2011), available at
http://www.fec.gov/members/statements/DEMCommissionersCNPRMStatement1-20-
11.pdf; Caroline Hunter, Vice-Chair, and Donald McGahn II & Matthew Petersen,
Comm’rs, FEC, Statement on Notice of Proposed Citizens United Rulemaking (June
15, 2011), available at http://www .fec.gov/members/statements/CitizensUnitedRule
MakingStatement_20110615.pdf.

35. Petition for Rulemaking Following Citizens United v. FEC, (Jan. 26, 2010)
(submitted by James Madison Ctr. for Free Speech to the FEC), available at http://
www.fec.gov/pdf/nprm/citizensunited/james_madison_petition.pdf; Petition for
Rulemaking to Revise and Amend Regulations Relating to Disclosure of Independent
Expenditures (Apr. 21, 2011) (submitted by Rep. Chris Van Hollen to the FEC),
available at http://www .fec.gov/pdf/nprm/citizensunited/van_hollen.pdf.

36. See infra notes 133—142 and accompanying text. Of course, a “Notice of Pro-
posed Rulemaking” is itself only a first step towards developing the rules that will
eventually govern the political activity of corporations and unions at the federal level.

37. SpeechNow.org v. FEC, 599 F.3d 686 (D.C. Cir. 2010).
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tion that intended to make only independent expenditures.?® Relying
on the majority opinion in Citizens United, the court concluded that
independent spending does not pose a sufficient risk of corruption to
justify limiting contributions to groups that make only independent
expenditures.3® The court explained that “because Citizens United
holds that independent expenditures do not corrupt or give the appear-
ance of corruption as a matter of law, then the government can have
no anti-corruption interest in limiting contributions to independent ex-
penditure-only organizations.”40

And, poof, the Super PAC was born.#! We now have an entity
that seems in most respects like a traditional, federal political commit-
tee. It registers with the FEC, it files regular reports showing its re-
ceipts and disbursements, it must include appropriate disclaimers on
communications, and it must comply with the Act’s recordkeeping re-
quirements. However, with respect to a Super PAC’s expenditures on
independent communications, many of the Act’s limitations on contri-
butions have been rendered inapplicable.*?

As in Citizens United, the SpeechNow court upheld the require-
ments related to disclosure, reporting, and organization, essentially
concluding that unlike prohibitions on expenditures or limits on con-
tributions, these requirements do not pose substantial impediments to

38. Id. at 689.

39. Id. at 695.

40. Id. at 696.

41. The FEC has tried to use more technical and less flashy terms when discussing
the new breed of political committees capable of raising and spending unlimited funds
from previously prohibited sources like corporations and labor organizations. In the
wake of SpeechNow, the FEC has attempted to refer to these committees as indepen-
dent expenditure-only committees, or “IEOPCs.” See, e.g., FEC Advisory Op. 2010-
11 (July 22, 2010), available at http://saos.nictusa.com/aodocs/A0%202010-11.pdf;
FEC Advisory Op. 2011-12 (June 30, 2011), available at http://saos.nictusa.com/
aodocs/AO%202011-12.pdf. It was not long, however, before those who write about
campaign finance law began using the term “Super PAC” to talk about these groups.
See, e.g., Eliza Newlin Carney, FEC Rulings Open Door For ‘Super’ PACs, NAT'L J.
(Aug. 2, 2010), http://www.nationaljournal.com/columns/rules-of-the-game/fec-rul-
ings-open-door-for-super-pacs-20100802; ‘Citizens’ Case Opened Floodgates For
PAC Money, NPR Morning Edition (Oct. 1, 2010), http://www.npr.org/templates/
story/story.php?storyld=130272404; Kim Murphy, Alaska Senate Race Getting Wil-
der, L.A. TimEs, Oct. 20, 2010, at Al. The battle may have been officially lost when
Stephen Colbert began using the term on his television program, The Colbert Report,
and subsequently in his own advisory opinion request. See FEC Advisory Op. 2011-
11 (June 30, 2011), available at http://saos.nictusa.com/aodocs/AO0%202011-11.pdf;
Kim Geiger & Melanie Mason, Comedian’s Day at FEC Highlights a Serious Issue,
L.A. Trves, July 1, 2011, at Al. Although we may use the term “Super PAC” in this
essay, it should be understood as a casual reference rather than an official term of art
within the Act, FEC regulations, or the campaign finance lexicon.

42. See generally supra sources accompanying note 41.
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the exercise of First Amendment rights.*3 Instead, FECA’s registration
and reporting requirements represent reasonable and important oppor-
tunities for members of the public to be informed with respect to their
democratic decision-making.**

As is frequently the case when the law is developing rapidly, re-
quests for advisory opinions are submitted to the FEC for considera-
tion.*> The Commission considered a couple of requests in 2010 that
dealt directly with the decisions in the Citizens United and Speech-
Now cases (as well as the EMILY’s List*® case).

First, the FEC considered an advisory opinion request from Club
for Growth.#” Club for Growth is a nonprofit corporation organized
under section 501(c)(4) of the tax code*® that maintains an SSF to
make contributions and expenditures.*® Club for Growth sought to es-
tablish an independent expenditure-only committee (IEOPC) that
would, like the SSF, be a component of the Club’s overall corporate
structure.” It also wanted to pay for the establishment, administration,
and solicitation expenses of the new IEOPC.3! In essence, Club for
Growth wanted to apply the same approach a corporation takes with
respect to an SSF to an IEOPC. The Commission decided that Club

43. SpeechNow.org, 599 F.3d at 697.

44. The Court in SpeechNow noted:

Disclosure requirements also burden First Amendment interests because
“compelled disclosure, in itself, can seriously infringe on privacy of asso-
ciation and belief.” However, in contrast with limiting a person’s ability
to spend money on political speech, disclosure requirements “impose no
ceiling on campaign-related activities,” and “do not prevent anyone from
speaking.” Because disclosure requirements inhibit speech less than do
contribution and expenditure limits, the Supreme Court has not limited
the government’s acceptable interests to anti-corruption alone. Instead,
the government may point to any “sufficiently important” governmental
interest that bears a “substantial relation” to the disclosure requirement.
Indeed, the Court has approvingly noted that “disclosure is a less restric-
tive alternative to more comprehensive regulations of speech.”
Id. at 696 (citations omitted).

45. See generally 11 C.F.R. pt. 112 (2011) (regarding the availability of, request of,
commenting on, issuance of, reliance on, and reconsideration of advisory opinions
from the FEC).

46. EMILY’s List v. FEC, 581 F.3d 1 (D.C. Cir. 2009).

47. See FEC Advisory Op. Request 2010-09 (May 21, 2010), available at http://
saos.nictusa.com/aodocs/1139699.pdf.

48. See Donald B. Tobin, Political Advocacy and Taxable Entities: Are They the
Next “Loophole”?, 6 FIrsT AMEND. L. REv. 41, 48-56 (2007) (discussing the various
nonprofit organizational forms available).

49. See FEC Advisory Op. 2010-09 (July 22, 2010), available at http://saos.
nictusa.com/aodocs/A0%?202010-09.pdf.

50. See id.

51. See id.
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for Growth could establish a connected IEOPC and pay its establish-
ment, administrative, and solicitation expenses.>> However, because
the IEOPC is not an SSF, the establishment, administration, and solici-
tation expenses are not exempt from the definition of “contribution”
and must therefore be reported.>3

In its Club for Growth Advisory Opinion, the Commission also
notes that this arrangement could present concerns about coordination
if the contribution committee were to pass along information or re-
quests from candidates to the independent committee.>* The Advisory
Opinion thus observes that, although not required, implementing a
firewall consistent with the one outlined in the Commission’s coordi-
nation safe harbor would address potential concerns with respect to
the conduct standards of the Commission’s coordination rule.>>

The Commission’s Commonsense Ten Advisory Opinion further
addresses the post-Citizens United shift by considering whether corpo-
rations and labor organizations could give to IEOPCs.>® In conjunc-
tion, these two advisory opinions provide committees with a template
letter that they could submit to notify the FEC that they intend to make
only independent expenditures and not contributions, thereby permit-
ting them to accept unlimited contributions. The IEOPC designation
will help avoid confusion among those reviewing the reports filed and
also allow IEOPCs to avoid unnecessary investigations by the Com-
mission. By indicating that a committee is an IEOPC, FEC analysts
will not need to ask whether large contributions are excessive or not.
Furthermore, the IEOPC designation has value for journalists and
others who spend lots of time reviewing reports since it will make it
easier to notice contributions to certain committees that are larger than
what would have previously been permitted. Each of these advisory
opinion requests, akin to the court decisions that prompted them, an-

52. See id.

53. Id.

54. Id.

55. Id. A ““coordinated communication” is considered an in-kind contribution to a
candidate. See 11 C.F.R. § 109.21 (2011). The Commission has established a safe
harbor for the establishment and use of a firewall designed to prevent certain agents or
employees of an organization or committee from sharing information in a way that a
communication paid for by that organization or committee could not be considered
“independent” of a candidate. See 11 C.F.R. § 109.21(h) (2011); see also FEC, MUR
5506, First Gen. Counsel’s Rep. at 5-8 (2005) (concluding that there was no reason to
believe that the organization made excessive contributions in the form of coordinated
communications, based in large part on the organization’s establishment of “firewall”
measures).

56. FEC Advisory Op. 2010-11 (July 22, 2010), available at http://saos.nic-
tusa.com/aodocs/A0%202010-11.pdf.
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ticipate disclosure of spending that would occur within these new
committees as well as adherence to FECA disclaimer and reporting
obligations.>?

In 2010, the National Defense PAC submitted an advisory opin-
ion request dealing with the Citizens United and SpeechNow deci-
sions.’® National Defense PAC (NDPAC) is a non-connected
committee>® that makes contributions and expenditures. In its advisory
opinion request, it sought to create a separate “independent spending”
account within the organization rather than create a connected IEOPC
for the purpose of accepting unlimited contributions and making
independent expenditures.°®© The Commission considered alternative
approaches but could not reach a consensus and did not issue an opin-
ion.®! The Commission disagreed over how to apply EMILY’s List and
SpeechNow, as well as the Supreme Court’s decision in California
Medical Association v. FEC (CalMed),°> to the NDPAC’s proposal
and whether a rulemaking was necessary before the Commission
could grant the relief requested.®3

In January 2011, NDPAC filed a lawsuit in the U.S. District
Court for the District of Columbia®# challenging the Commission’s
failure to provide an advisory opinion granting NDPAC’s request. The
complaint argued that NDPAC was entitled to accept unlimited contri-
butions to an independent spending account while also maintaining a

57. See id. (noting that the committee was “registered with the Commission” and
would “file regularly scheduled disclosure reports with the Commission as a non-
connected committee”); FEC Advisory Op. 2010-09 (July 22, 2010), available at
http://saos.nictusa.com/aodocs/A0%202010-09.pdf (explaining that the Club intends
to register the Committee with the Commission, and the Committee will file regular
reports and independent expenditure reports).

58. Nat’l Def. PAC Advisory Op. Request 2010-20 (Aug. 11, 2010), available at
http://saos.nictusa.com/aodocs/1148154.pdf.

59. PACs without a corporate or labor sponsor are called non-connected commit-
tees. See generally supra note 41 (discussing the development of terminology used to
refer to these entities).

60. See Nat’l Def. PAC Advisory Op. Request, supra note 58.

61. See Letter from Rosemary C. Smith, Assoc. Gen. Counsel, FEC, to Dan Backer
(Sept. 24, 2010), available at http://saos.nictusa.com/aodocs/AO0%202010-20.pdf.

62. Cal. Med. Ass’n. v. FEC, 453 U.S. 182 (1981).

63. See FEC Advisory Op. Draft 10-60 (Sept. 17, 2010), available at http://
saos.nictusa.com/aodocs/1148770.pdf (citing CalMed to indicate how the Supreme
Court views limitations on contributions to be means to prevent corruption); FEC
Advisory Op. Draft 10-60-A (Sept. 21, 2010), available at http://saos.nictusa.com/
aodocs/1148937.pdf (indicating a view that, under CalMed, committees should allo-
cate their fundings in a way that closely corresponds to a ratio of activities to adver-
tisements); FEC Advisory Op. Draft 10-60-B (Sept. 23, 2010), available at http://
saos.nictusa.com/aodocs/1149109.pdf (linking CalMed to the prevention of fraud).

64. Complaint, Carey v. FEC, 791 F. Supp. 2d 121 (D.D.C. 2011) (No. 11-259).



342 LEGISLATION AND PUBLIC POLICY [Vol. 15:329

federal “hard money” account.®> This lawsuit deals primarily with de-
termining the structure organizations, such as NDPAC, are permitted
to operate under, thus raising questions of recordkeeping, reporting,
and disclosure. In June, the District Court granted plaintiffs’ motion
for preliminary injunction, finding the plaintiffs had a “high likelihood
of partial success.”®® The District Court stated that it was bound by the
Court of Appeals decision in EMILY’s List, and observed that
NDPAC’s “proposal conforms with the two basic tenets that govern
non-connected non-profits’ election campaign contributions . . . .”¢7
The court explained that (1) “non-profit groups may accept unlimited
donations to their soft-money accounts [a]nd . . . may spend unlimited
amounts out of their soft-money accounts for election-related activi-
ties such as advertisements, get-out-the-vote efforts, and voter regis-
tration drives[;]” and (2) “non-profit entities may be required to use
their hard-money accounts for their own contributions to candidates
and parties and for an appropriately tailored share of administrative
expenses associated with such contributions.”¢8

The court further explained that requiring separate accounts was
a “perfectly legitimate and narrowly-tailored means to ensure no
cross-over between soft and hard money . . . .”®® The Commission
subsequently entered into a stipulated order and consent judgment
with the plaintiffs and agreed that it would not enforce the amount
limitations in 2 U.S.C. §§ 441a(a)(1)(C) and 441a(a)(3) of FECA or
any implementing regulations with regard to contributions received
for independent expenditures, as long as NDPAC maintains separate
bank accounts as described above and allocates its administrative ex-
penses between the accounts in a manner that closely corresponds to
the percentage of activity for each account.”® On October 5, 2011, the
Commission issued a statement that provided further guidance for
non-connected political committees that intend to conduct their activi-
ties consistent with the stipulated order and consent judgment.”! While
this guidance put other non-connected committees on the same footing
as NDPAC, the Commission is in the process of developing compre-

65. Id. at 3.

66. See Mem. Op. on Mot. for Prelim. Inj. at 8, Carey, 791 F. Supp. 2d 121 (No.
11-259); Complaint, supra note 64, at 19.

67. Mem. Op. on Mot. for Prelim. Inj., supra note 66, at 12.

68. Id.

69. Id. at 13.

70. Stipulated Order and Consent J., Carey, 791 F. Supp. 2d 121 (No. 11-259).

71. Press Release, FEC, Statement on Carey v. FEC: Reporting Guidance for Politi-
cal Committees that Maintain a Non-Contribution Account (Oct. 5, 2011), available
at http://www.fec.gov/press/Press2011/20111006postcarey.shtml.
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hensive rules to address the decisions in SpeechNow, EMILY’s List,
and Carey v. FEC to provide guidance to those seeking to conform to
these new norms.

Proving that the Commission is not only criticized for being too
lenient but also for being too regulatory, a few months after NDPAC
sued the Commission, the Commission was sued by U.S. Representa-
tive Chris Van Hollen (D-MD) for being too lax with regard to its
electioneering communications reporting regulations.”> The lawsuit
challenged the FEC’s existing rules for the reporting of electioneering
communications by corporations and labor unions as being inconsis-
tent with the statute and for “allowing corporations, including non-
profit corporations, and labor organizations to keep secret the sources
of donations they receive and use to make ‘electioneering communica-
tions.” ”73 On March 30, 2012, the U.S. District Court for the District
of Columbia granted Rep. Van Hollen’s motion for summary judg-
ment, concluding:

Congress spoke plainly, that Congress did not delegate authority to

the FEC to narrow the disclosure requirement through agency

rulemaking, and that a change in the reach of the statute brought

about by a Supreme Court ruling did not render plain language,
which is broad enough to cover the new circumstances, to be
ambiguous.”4

Citizens United, SpeechNow, as well as EMILY s List, and more
recently Carey, concluded that neither FECA’s prohibition on corpo-
rate and labor union contributions’ nor its amount limits may consti-

72. Complaint, Van Hollen v. FEC, No. 11-766 (D.D.C. filed Apr. 21, 2011).

73. Id. at 1.

74. Van Hollen v. FEC, No. 11-0766, slip op. at 31 (D.D.C. Mar. 30, 2012) (finding
that under step one of the Chevron framework, the FCC exceeded its statutory author-
ity because the text of the underlying statute is unambiguous).

75. Citizens United did not disturb the other source prohibitions contained in
FECA, such as the prohibitions on contributions and expenditures by national banks
and nationally chartered corporations, 2 U.S.C § 441b, the prohibition on contribu-
tions by government contractors, 2 U.S.C. § 441c, and the prohibitions on contribu-
tions, donations, and expenditures by foreign nationals, 2 U.S.C. § 441e. In Citizens
United, the Supreme Court did not reach the question of the constitutionality of the
prohibitions on foreign nationals. Citizens United, 130 S. Ct. at 946. Recently, how-
ever, the District Court for the District of Columbia dismissed the Plaintiff’s challenge
to the constitutionality of the prohibition on foreign nationals making contributions or
expenditures in connection with U.S. elections and the Supreme Court summarily af-
firmed the decision. Bluman v. FEC, 800 F. Supp. 2d 281 (D.D.C. 2011), aff’d,
Bluman v. FEC, 2012 WL 33838 (2012). The FEC is also presently defending against
a lawsuit challenging the portion of 2 U.S.C. § 441c that bars individuals who have
government contracts from making any contribution to any candidate, political com-
mittee, or political party in connection with an election for federal office. See Com-
plaint, Wagner v. FEC, No. 11-1841 (D.D.C. filed Jan. 31, 2012).



344 LEGISLATION AND PUBLIC POLICY [Vol. 15:329

tutionally be applied to contributions made for the purpose of
financing independent communications. Importantly, all leave in place
disclosure requirements; Citizens United, in particular, extols the im-
portance and value of these measures. As the playing field expands,
with corporations and labor unions able to make independent political
expenditures and Super PACs bolstered with the promise of unlimited
funds, effective and meaningful disclosure takes on greater signifi-
cance. However, it is hardly certain that the status quo will provide the
type of disclosure that “enables the electorate to make informed deci-
sions and give proper weight to different speakers and messages.””¢
The question remains as to whether our system will provide adequate
disclosure in the age of the Super PAC.

1I.
THE RoLE oF THE FEC: SOME OBSERVATIONS ON
DiscLoSURE AFTER CITizENS UNITED

The FEC’s mission is to administer and enforce the Federal Elec-
tion Campaign Act.”” This is a rather limited role in the overall
scheme of federal campaign finance law. The FEC doesn’t write the
laws nor does it decide whether they are constitutional; rather, Con-
gress or the judiciary tell the FEC what its next steps should be. And
let’s face it, the FEC regularly loses in court’—either because its reg-
ulations weren’t regulatory enough or because FECA (and thus the
regulations implementing it) has been found to infringe on someone’s
First Amendment rights.”®

76. Citizens United, 130 S. Ct. at 916.

77. See generally 2 U.S.C. § 437c(b) (establishing the Commission’s duties under
FECA); About the FEC, FEC, http://www.fec.gov/about.shtml (last visited Jan. 23,
2012) (describing the responsibilities and duties of the FEC established by FECA).

78. See, e.g., Van Hollen, No. 11-0766; Citizens United, 130 S. Ct. at 916 (finding
§ 441b’s restrictions on corporate independent expenditures unconstitutional); Davis
v. FEC, 554 U.S. 724, 725-27 (2008) (rejecting the FEC’s argument that the Court
lacks jurisdiction to hear the matter and ruling § 319(a)—(b) violate the First Amend-
ment); FEC v. Wis. Right To Life, Inc., 551 U.S. 449, 450-51 (2007) (holding that
BCRA'’s restrictions on issue advertisements are unconstitutional); EMILY’s List v.
FEC, 581 F.3d 4 (D.C. Cir. 2009) (finding new FEC regulations restricting non-profit
expenditures are unconstitutional); Shays v. FEC, 528 F.3d 914, 917 (D.C. Cir. 2008)
(rejecting several FEC regulations implementing BCRA as “either contrary to the Act
or arbitrary and capricious”).

79. That isn’t to say the Commission doesn