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ADVISORY OPINION REQUEST 1904-4

In Advisory Opinion Request 1994-4, the Commission spiit 3-3 on the lsue of
whether certain individuals may be considered *members” of the National Chamber
of Commerce. Applying the Commission's new membershlp reguiations, the
Explanation and Justification for those regulations, and recent Commission prece-
dent, we concluded that the individuals claimed as membsrs by the Chamber did not
qualify as members under the definition contained in the Commission's mambership
regulations. Accordingly, we voted for the legal analysis andg legal conclusion sst
forth in the General Counsel’s Advisory Opinlon draft.

Determining whether cenaln individuais meet the Commission’s definition of
membaer is an important legal matter. The provision which allows membership organi-
zations to uas otherwise prohiblted funds 10 make partisan communications advocat-
Ing the election or defeat of a candidats to Its members and to soliclt its members
for contributions 10 a ssparate segregated fund is an axception to the general
prohititions of 2 U.5.C. §441b. See 2 U.S.C. §441b{) @) (O). See also 11 C.F.R.§§
114.3(0) @ and 114.7(h). Thus, how broadly or how narrowly “member” is defined
has a direct correiation to the amount of "soft money” that Is allowed into the fedsral
slection process. In FEC v. NRWC, 459 .S, 197 (1982}, the Suprems Court recog-
nized that limits on what constitutes a member ars necessary If the general pro-
hibitions of 2 U.S.C. §441b are to survive. The Court specifically found that 1o adopt
a broad definition of member would *open the door to all but unlimhied corporate
adiicitations and thereby render meaningless the statutory limitation to members.”
459 U.S. at 204 (smphasis added).

Cur three colleagues adopt a broad definition of member and disagres with
the iegal conclusion reached in the General Counsel's advisory opinlon draft. They
do so, however, for differing reasons. Commissioner Elliott, for example, agrees that
the General Counsei's draft comrectly applies the new mambership rules to tha facts
presented In the advisory opinion request and apparently agrees that the Chamber's
alleged members do not mest any of the membership criteria lakd out In the member-
ship regulations. She declines to apply these regulations in this advisory opinion




request, howsvar, arguing that the new.membership regulations are incorrect be-
cause they fali to reflect certain principles of "association law” which she deems
Important. Commissioner Elliott then goass on to conclude that all of the Chamber's
assertad members are indeed members for purposes of the Faderal Election
Campalign Act (FECA).

We belisve that this approach runs counter 1o one of the most basic tenets of
administrative law:

It is elemeantary that an a must adhare to lts own rules and regula-
lions. Ad hoc departures from thoss rules, sven to achieve laudabie aims,
cannot be sanctioned, Teleprompter Cable Systems v. FCC, 543 F.2d
1378, 1387 (D.C.Cir. 1976), for therein lles the seeds of destruction of
the orderiiness and predictabllity which are the halimarks of lawful admin-
istrative action. Simply stated, rules ars rules, and fidelity to the rules
which have been romulgated, congistent with icable statu-
to ulrements, is required of those 1o whom Congress has entrusted

the regulatory missions of modern life.

Reuters LTD. v. F.C.C.. 781 F.2d 948, 850 (D.C.Cir.1886)(opinion of J.
Starr) (smphasis added). Indeed, the courts sternly have lectured that:

We do not belisve [an agency] should have the authority to play fast and
loose with its own reguilations. It has becomse axiomatic that an agency is
bound by its own regulations. The fact that a reguiation as written does
not provide fan agency] a guick way to reach a desired result doss not

authorize It 10 ignore the reguiation or label h ‘inappropriate.’*

Panhandle Eastern Pipe Line Co., v. F.E.R.C., 813 F.2d 1120, 1135 (.C.CIr.
1979) (emphasis added). See U.S. Lines v. Federal Maritime Commission, 584 F.2d
519, 528 n.20 (D.C. Cir. 1978){it Is well-settled that "an agency Is not free to ignore
or violaie its reguiations while they remain in effsct”)(emphasie added), citing United
States v. Nixon, 418 UI.S. €83, 693-696 (1974), Service v. Dules, 354 U.5. 383
(1957), and Accardi v. Shaughnessy, 347 U.S. 280 (1954); 8e¢ also Memorlal, inc. v.
Harrls, 655 F.2d 905 (8th Cir. 1980)("[I]t Is by now axiomatic that agencies must
comnply with their own reguiations while they remain in effect.”).

Pursuant to its statutory authority, se8 2 U.S.C. § 437d(a){8), the Commission
put into place only iest year new reguiations defining who Is a "member” of a
membership association. These regulations did not steal upon an unsuspecting
Commission. The Commission unanimously approved these carefully crafted regula-
tions only after considering all the comments and testimony submitted in the rule-
making process as well as the pertinent case law, including FEC v. NRWC, 458 U.S.




—- 196 (1982;,...and..commhslon-pnoedom.-1---Thm—valldlyudoptod-ragulnﬂum have--- R :
ihe “force and effect of law.” Accardi v. Shaughnessy, supra; see also United

States v. Nixon, supra, 418 U.S. at 685 ("So long as this regulation is extant it has ]
the force of law.”),

It i3 possible for the Commission to amend or revoke the regulations defining f
who I8 a member of a membership organization. But it has not done so. So iong a8 !
these regulations remain in effect and have the force of iaw, the Federal Election
Commission Is bound by them, and indeed, the six members of the Commission are
bound 10 respect and enforce them.

There is another school of thought which disagress with the legat conclusion
reached in the General Counsel's draft but doas sa on the basis of a broad intarpre-
tation of the regulations, as applied. Commissioner Potter argues that the
Chamber's asserted mambers quality as members for FECA purposes andg tries to fit
them under the so-called "case-by-case” provision of the membership regulations.
Ses 11 C.F.R. §114.1(e)(3).2 Commissioner Potter places great welght upon the first :
sentence of the case-by-case provision which states:

Notwithstanding the requirements of paragraph (8)(2()3 of thia aection,

the Commission may determine, on a case by case basis, that personsg
sesking to be considered members of a membership association for
purposes of this section have a significant organizational and financial
attachment to the association under circumstances that do not precissly
meet the requirements of the general rule. §
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1 Moreover, the record shows that Commissioner Elllott joined & unanimous ‘*
Commission and voled to approve the text of the final rules defining who is a
"member” of a membership assoclation. See FEC Minutes of an Open Meeting ]
at 3 June 24, 1993). The record further shows that Commissioner Elliott joined
a unanimous Commission and voted not only to approve the membership regu-
lations Explanation and Justification for publication in the Federal Register, but
also to transmit the text of the regulations and the Expianation and Justification
io Congress pursuant to 2 U.S.C. §438(d). Ses FEC Minutes of an Open
Mesting at 5 {(August 24, 1993,
2 The "case-by-casa” rule is restated at 11 C.F.R. §100.8®){0){V) (C).

3 Under 11 C.F.R. §114.1(8)(2){i), "member" means all persons who are cur-
rently satisfying the requirements for membership In a membership association,
who affirmatively accept the msmbership association’s Invitation to becoms a
member, and who:
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11 C.F:R:-§114.5(0)(3). Commiasioner Potter argues-that since voting rights are one
of “the requirements of paragraph (&){(2@)." and since the case-by-case provision
states "notwithstanding the requirerents of paragraph (8)(24)," voting rights are

not required under the case-by-case provision. See Advisory Opinion 1984-12,
Statemant of Commigsionsr Potter at 3.

We cannot accept this construction of the case-by-case provision of the regu-
iations. The text of the regulation, the Explanation and Justlfication of the reguilation,
an¢ Commission precedent interpreting the regulation all plainly show that minimum
voting rights are requiréd In order for an individual to be consicdersd a member under
the case-Dy-case analysis. Since the individuals claimed as members by the
Chamber do not have sven these minimum votings rights, wa must reach the legal
conclusion that these indivivais do not meet the definition of member under the
caas-by-cass approach.

The use of the phrase "nowwithstanding the requirements of paragraph
@ 200" was only meant to indicate that If tha precise requirements of that subaec-
tion were not met, an Individual might stiil meet the definition of member under the
case-by-case analysis. The phrase was not intended 1o walve the requirement that
minimal voting rights be present. Indeed, the remalning language of the regulation,
not relied upon by Commissioner Potier, goes on to give an example of a factual
situation which would meet the definition of member under the case-by-case provi-
slon but specifically requires that voting rights be pressnt:

For example, student members who pay a lower amount of dues while in
school or long term dues paying members who quallly for lifetime mem-
bership status with lttle or no dues obligation may bs considersd mem-
bers if they retain voting rights in the association.

id. (emphasis added). It ig significant that satisfaction of the membership definition
under the language of the cass-by-cass provision Is specifically conditioned upon
holding "voting rights in the association.” id. Absent these voting rights, the individ-
uals described In the text of the regulations would not be considered membaers. If
Commissioner Potter’s expansive interpretation of the case-by-case provisicn were
correct, the example given in the text of the regulation never would have conditioned
membership on the retention of voting rights. The fact that it did clearly shows that

Are required to pay on a regular basis a speclfic amount of dues that is preds-
termined by the association and are entitied 10 vote directly sither for at least
one member who has full participatory and voting rights on the highest govemn-
ing body of the membership association, or for those who select at least one
member of those on the highest governing body of the membership assoclation.




“ “tiye’ presence of voting rights-is necessary to meet the-definition-of member-under
the case-by-cass provision.

This straightforward reading of the text of the regulation is confirmed by the
Commiasion's Expianation and Justlfication which explicitly states that centain mini-
mum voting rights are required under the case-by-case provision of the regulations:

[Plaragraphs 100.80){4)(V({C) and 114.1{(e}{3) require only that those
consldered for membershlp under this provision “retaln voting rights in
the assoclation.” The Commission intends, however, that this provision
incorporate the requirements set forth In paragraphe 100.8() @) V(B2
and 114.1{){() that members be required to vote for “at least one
member who has full participatory and voting rights” on the association’s
highest governing body, or for those who select one such member.

Explanation and Justlfication, 11 C.F.R. Parts 100 and 114, 58 Fed. Reg. 46773
{August 30, 1993)(emphasis added). The Explanation and Justification demonatrates
conclusively that the Commission understood that certain minimum voting rights ars
required under the cass-by-case provision. The record shows that Commissioners
Potter and Alkens joined a unanimous Commission and voted not only to approve
this language in tha Explanation and Justification, but also 10 tranamit the text of the
regulations and the Explanation and Justification to Congress pursuant to 2 U.S.C.
§438(d). See FEC Minutes of an Open Meeting at 5 (August 24, 1993).

in considering the requiremants of the case-by-case approach, we belleve the
Commission has no choice but to follow the clear and unambiguous languags from
itg Explanation and Justification. Before prescribing any reguiations, the Commission
is required by law to transfer the proposed reguiation and a “detalled sxplanation
angd justification” of that regulation to Congress. See 2 U.S.C. § 438(d). The
Explanation and Justification thus plays a vital and statutorily mandated role In
providing information to Congress upon which Congress relies in examining pro-
posed Commission regulations. Glven the Important informative function of the
Explanation and Justification as well as the conclusive nature of the repressntations
made by the Commission to the United States Congress regarding the legal issue
before us, we do not believe that the Commisasion can now disregard the
Explanation an¢ Justification's explicit ianguage requiring voting rights under a case-
by-case analysis.4 We belisve the Explanation and Justification I8 dispositive and
should be followsd by the Commission.

4 |1t Is argued that the Explanation and Justification is nothing more than the
administrative law version of legisiative history and, as such, can be easlly
discarded when asceriaining the intent of an agency's regulation. Unlike legis-
lative history, however, where it can be argued that the statements of a few
members of Congress may not reflect the intentions of the whole Congress,
see, 8.Q., Green v. Brock Laundry Mach. Co., 490 U.S. 504, 528 (1088)(Scalla,
J., concurring), the Expianation and Justification is an official agency statement




7 TTRecsm Commission precederit also recognizes that vofing rights are required
for membership under a case-by-case analysis. Earlier this yesr, in Advisory Opinlon
1993-24, 2 Fed. Elec. Camp. Fin. Guide(CCH) 16105, the Commission addressed
the application of the definltion of *members” under the cass-by-case approach of
sections 114.1{e)(3) and 100.8() )W (C) 1o individuals considered members by the
National Rifie Association (NRA). Specifically relying upon the Explanation and
Justification, the Commission flatly declared that ”[tjhe importance of voting rights is
reaffirmed under section 114.1(8)}(3) when considering what constitutes a ‘significant
organizational attachment.’” |d. Advisory Opinion 1893-24 then states that "[s]lince,
again, [NRA's] associate members, Junior members, senlor membars, and annual
members of less than five years membership have no voting rights at all, the
Commission concludes that they do not meet the definltional uiremeant for ‘mam-
bers' under section 114.1(e)(1}.” Id. (emphasis added). The record shows that both
Commissioners Potter and Alkens voted for Advisory Opinion 1993-24.5 See FEC
Minutes of an Open Mesting at 5 (February 3, 1994); see also Concurring Oplinion of
Commissioner Aikans, Advisory Opinion 1993-24 at 1 ("1 reluctantly voted to approve
Advisory Opinlon 1993-24, not because | agreed totally with is result, but becauss i
lracked the language of the recently promuigated reguiations at 11 CFR
§§100.8(M) A (v}, 114.1(®) and 114.7.”) (emphasia added).

The Commission’s new membership reguiations reflected a compromise of
competing concerna. The new regulations sought to produce a definition of member

which has been voted on and approved by at least four members of the
Commission. All six members of ths Commission voted to approve the
Explanation and Justification for the membership regulations. Thers can be
litths doubt that the Expianation and Justification reflects tha intention of the
whole Commission and should be followed.

5 Indeed, we Imagine that the NRA today Is very puzzied as to why
Commissioners Potter and Aikens found that the NRA's asserted members in
Advisory Opinlon 1993-24 did not qualify as members under the case-by-case
provision, but that the alleged members of the Chamber In Advisory Opinlon
Request 1984-4 did quallfy as members.




‘which—considered the ssction—44tb prohibltions but, at the same—time, was not

unduly restrictive.6 We note that it the non-voting members of the Chamber in this
Advisory Opinion Request could vote for just one member of the Chamber's highest
governing body, they would satisfy the minimal requirementa for voting set out in
sectlon 114.1(e) ()G} and bs considered "members.”7 Qur colleagues, howevar,
seek to broaden the detinition of member and reduce these minimal requirements
even further. Their approach threatens to "open the door to all but unlimited corpo-
rate solicitations and thereby render meaningless the statutory limitation 10 mem-
bers.” FEC v. NRWC, 459 U.S. at 204 (emphasis added).

Woe think It Is important for the Commission to base its decisionmaking in this
crucial area on the concrete legal standards and objective criteria established in is
recently passed membership regulations. These decisions should not be made by
either completely ignoring our membership regulations or construing the reguiations
without regard to Commission precedent and the Expianation and Justification sub-
mitied to Congress. Unless and untll our new membership ruies are repealed, the
Commission has no cholce but to falthfully apply them. For these reasons, we voted
for the legal analysis and legal conclusion contained in the General Counsel's draft
response to Advisory Opinion Request 1
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€ The Commission’s new membership rules broadened and liberaiized the
Commission’'s policy on who qualifies as a member in & number of important
ways. For a detailed digscussion of these changes, see Concurring Opinion of
Commissioners Thomas, McDonald and McGarry in Advisory Opinion 1983-24
at 1-3,

7 This, by the way, is the same approach the Commission had been taking before
the regulation revision. See, e.9., MUR 3178; MUR 2804; and Jordan v. FEC,
No. 91-2428 (D.D.C. May 27, 1984)(notice of appeal filed, July 25, 1994),







