IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UTILITY WORKERS UNION OF AMERICA, LOCAL
369, AFL-CIO,

120 BAY STATE DRIVE

BRAINTREE, MA 02184

PLAINTIFF,
Civil Action No.
V.

FEDERAL ELECTION COMMISSION,
999 E STREET, N.W.,
WASHINGTON, D.C. 20463

DEFENDANT.

COMPLAINT AND PETITION FOR REVIEW OF
FEDERAL ELECTION COMMISSION ORDER
DISMISSING COMPLAINT

1. Pursuant to 2 U.S.C. § 437g(a)(8), Plaintiff, Local 369, Utility Workers Union of
America, AFL-CIO (“Local 369”), by its undersigned counsel, files this Petition seeking (a) this
Court’s review of the Federal Election Commission’s (“Commission” or “FEC™) April 2, 2009,
dismissal of an October 20, 2008,' complaint filed with the Commission by Local 369 against
Covanta Energy Corporation (“Covanta” or “the Company”); (b) a declaration by this Court that
thé Commission’s dismissal of Local 369’s Complaint was contrary to law; and (c) an Order
directing the Commission to conform with this Court’s declaration within 30 days of the issuance
of the Order.

| 2. Local 369 is including two attachments to this Petition: (a) Local 369’s October 20,

2008, Complaint ... Against Covanta Energy Corporation for Violations of Commission

' Local 369°s complaint was dated October 7, but considered “filed” as of October 20, the date on which Local 369



Regulations Regarding Solicitations From Employees” (Attachment A); and (b) the FEC’s April
2, 2009, “Factual and LegaI Analysis” supporting a determination to close the file in this matter
(Attachment B). These documents are attached both for the convenience of the Court and in
view of their importance to the matters at issue.?
JURISDICTION AND VENUE

3. This action arises under, and jurisdiction is conferred on this Court by virtue of, the
Federal Election Campaign Act of 1971 (“FECA”), 2 U.S.C. § 437g(a)(8), which provides in
pertinent part that “Any party aggrieved by an order of the [Federal Election] Commission
dismissing a complaint filed by such party under paragraph (1)... may file a petition with the
United States District Court for the District of Columbia.” 2 U.S.C. § 437g(a)(8)(A). This
action involves an actual controversy between the parties, and pursuant to
2U.S.C. § 437g(a)(8)(C), this Court “may declare that the dismissal of the complaint... is
contrary to law, and may direct the Commission to conform with such declaration within 30
days.”

4. Venue is proper in this Court pursuant to FECA, 2 U.S.C. § 437g(a)(8)(A).

PRELIMINARY STATEMENT

5. This is a statutorily-authorized petition for review of Defendant Commission’s
dismissal of an administrative complaint filed by Plaintiff Local 369, Utility Workers Union of
Arherica, AFL-CIO. That Complaint alleged that Covanta had violated FEC regulatory
requirements set forth at 11 C.F.R. §§ 114.6 ef seq. The Commission dismissed Local 369’s

Complaint, finding in its April 20 Order that Local 369 had failed to demonstrate that material in

an employee handbook, the Covanta “Policy of Business Conduct” (“Policy” or “Handbook™),

? In addition, we have attached hereto the “Corporate Disclosure Certificate” required by Local Rule 7.1 and a
Certificate of Service.



constituted a solicitation of contributions to a Covanta-established, federal political action
committee (“PAC).

6. Local 369 asks that this Court declare that the Commission’s ruling was contrary to
law. The material contained in the Covanta Handbook constitutes a “solicitation” of emploYee
donations to the Covanta federal PAC because the material: (a) notifies Covanta employees of
the existence of the Covanta federal PAC; (b) indicates Covanta’s support for the use of its
federal PAC; (c) explains that contributions can be made by “eligible employees;” without
limiting -who those might be; (d) invites employees to consult with Covanta’s Director of
Govem’meﬁtal Affairs or General Counsel to answer questidns concerning specific contributions;
and (e) contains language that the FEC regulations require to be included in a solicitation.
Moreover, the employee Handbook material should have been considered by the Commission in
the context of Covanta’s separate and undisputed effort to solicit donations to its state political
action committee. Covanta has approached its employees and emphasized to them the
importance of Covanta’s involvement in political matters as well as their role in supporting that
activity: Given that communication, as well as the inclusion in the FEC complaint of several
affidavits from Covanta employees, each of whom asserts that he has received a request for a
donation to the “Covanta Energy Corporation Political Action Committee,” the FEC’s
conclusion was contrary to law.

PARTIES

7. Plaintiff Local 369 is a labor organization as defined by 2 U.S.C. § 441b(b)(1) and

11 C.F.R. § 114.1(d). Local 369 represents 135 employees at Covanta’s SEMASS facility (at the

time that the FEC Complaint was filed, Local 369 had 128 members at SEMASS).



8. Plaintiff Local 369 maintains its principal office at 120 Bay State Drive, Braintree,
MA 02184.

9. Defendant Federal Election Commission (“FEC”) is the agency designated by FECA
to enforce the provisions of FECA, 2 US.C. § 437c(b). Except as provided under
2 U.S.C. § 437g(a)(8), the FEC has exclusive jurisdiction with respect to the civil enforcement of
FECA. 2 U.S.C. § 437c(b)(1).

10. Defendant Federal Election Commission maintains its principal office at 999 E
Street, N.W., Washington, DC 20463, within the territorial jurisdiction of this Court.

STANDING

11. Local 369 represents the interests of Covanta employees, which‘are at times advetse
to the interests of Covanta itself.

12. Local 369 seeks to ensure Covanta’s compliance with all applicable laws, including
FEC regulations. Those regulations require, in the event of a solicitation, that Local 369 be
afforded employee access through similar means. Through its actions before the Commission
and this Court, Local 369 seeks to enforce its rights to such access.

13. Local 369 is harmed by the solicitation of funds for Covanta’s federal PAC without
permitting Local 369 the corresponding access to Covanta employees that is required by law.

14. Covanta’s failure to notify Local 369 of its intended solicitation of employees
outside its restricted class, and Covanta’s failure to make the same solicitation method available
to Local 369, harm Local 369 by making it more difficult for Local 369 to compete with Covanta
in collecting funds and in advocating policy positions.

15. The FEC’s dismissal of Local 369’s Complaint allows Covanta to continue to act

contrary to its legal obligations and to harm Local 369 as set forth above. A declaration by this
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Court that the FEC’s Order dismissing Local 369’s complaint is contrary to law will redress the
harm by requiring the FEC to mandate that Covanta comply with the law.

BACKGROUND

16. Local 369 represents 135 employees at Covanta’s “SEMASS” generating facility.

17. SEMASS is a waste-to-energy plant located in West Wareham, MA.

18. On October 20, 2008, Local 369 filed a complaint (“FEC Complaint”) with the FEC
against Covanta Energy Corporation (“Covanta”), pursuant to 2 U.S.C. § 437g(a)(1) and
11 C.F.R. § 111.4(a). ‘A true and correct copy of the FEC Complaint is attached hereto as
Attachment A.

19. As set forth in more detail infra, the FEC Complaint, which included an affidavit of
Local 369 officer David Leonardi and numerous otlier attachments, alleged facts showing that
Covanta was in violation‘ of 2 US.C. § 441b(b)(4) and FEC regulations set forth at
11 C.F.R. §§ 114.6 et seq.

20. As explained therein, in June 2008, Local 369 became aware, through conversations
between Mr. Leonardi and Covanta employees, that Covanta was apparently soliciting donations
from Covanta employees for its federal PAC. According to the Covanta employees, this
solicitation included the option of paycheck deductions.

21. A series of communications ensued between Mr. Leonardi and others associated
with Local 369 and Mr. David Anechiarico, Covanta’s Director of Human Resources,
concerning the existence of the solicitation and the interest on the part of Local 369 to likewise
have access to all Covanta employees for solicitation purposes in accordance with FECA. These

communications are attachments to Local 369’s FEC complaint, which is Attachment A to the

instant Petition.



22. In these communications, Local 369 asserted that in light of Covanta’s solicitation,
Local 369 was entitled to engage in employee solicitations using similar means. Mr. Leonardi
explained that:
The Local desires to make a solicitation to all Covanta employees
in a similar manner utilized by Covanta Energy Corporation PAC.
We understand from our meeting last night that Covanta Energy
Corporation PAC[] makes use of US mail to send its solicitation.
Please inform us of how you wish to provide us that access. We
make use of a number of mailing houses locally, which would be

acceptable to us, or we would be agreeable to utilize the vendor
Covanta uses.

Petition Attachment A, FEC Complaint at 4, and Attachment 5 to FEC Complaint.

23. Mr. Leonardi’s requests were in line with FEC regulatory requirements. Covanta is
required to notify Local 369 of its intention to solicit its employees outside its restricted class for
contributions to Covanta’s federal political action committee. 11 C.F.R. § 114.6(e)(4).

24. Covanta is also required to make the method used by Covanta to conduct the
solicitation, including a statement in the employee Handbook or payroll deductions (to the extent
the solicitation method is permissible), available to Local 369’s PAC. 2 U.S.C. § 441b(b)(5);
11 CF.R. § 114.6(e)(3)(D).

25. In subsequent correspondence among counsel for Local 369 and Covanta, it was
explained that while there had been a solicitation that substartially fit the employees’
descriptions, it had in fact been a solicitation for a state PAC and was therefore not subject to
federal election law or FEC regulations. A copy of a March 6, 2008, solicitation letter from
Covanta to employees concerning the State PAC was subsequently provided to Local 369, and is

Attachment 10 to the Complaint filed by Local 369 with the Commission.



26. The March 6 solicitation létter, entitled “Covanta MA PAC,” is from Anthony
Orlando, Covanta President and CEO. The letter, addressed to a “Fellow Employee,” states in
part

I need your help on an issue that is very important to our
business. The Massachusetts Covanta PAC ... was created to
support the goals and objectives of Covanta Energy Group and its
employees and shareholders through political activism. The PAC
is vital to our business because it enables us to support candidates
who understand our issues and whose decisions directly affect the
way we do business.

The key to Covanta MA PAC’s success is your participation.

* * *

A pledge card is attached for your review. Please take a moment
and carefully take a look at it. Participation in the Covanta MA
PAC is voluntary.

* * *
You can join the Covanta MA PAC by authorizing a payroll
deduction or writing a personal check to the PAC.... Although
there is no minimum contribution required, we encourage you to

consider the contribution guidelines provided on the attached
contribution card.

Petition Attachment A, Attachment 10 to Complaint.

27. Covanta solicits contributions for its federal PAC through separate means.
Specifically, each new Covanta employee is given an “employee Handbook,” and each employee
must verify annually that he or she has recently read it. The Handbook (Petition Attachment A,
Attachment 11 to Complaint) contains language soliciting contributions to Covanta’s federal
Political Action Committee.

28. A section of the Policy headed, “Political Contributions/Lobbying” states

(empbhasis in original):



Federal, state, and local laws impose various restrictions on
political campaign contributions. Under federal law a corporation
may not make political contributions to federal political candidates
or campaign committees. The extent to which corporations are
permitted to contribute to state political candidates or campaign
committees varies from state to state.

* * *

In general, employees are free to make a personal contribution
to any political candidates or committees as an individual and
not as a representative of Covanta, subject to the individual
limitations under state or federal law.

* * *

The regulations relating to political contributions are complex and
changing. Prior to making or authorizing a corporate
contribution..., please consult our Director of Governmental
Affairs and our General Counsel. If you have any questions
concerning a personal contribution, please contact our General
Counsel.

Primarily in order to make contributions to federal political
candidates or committees, we have established a federal political
action committee (or “PAC”). Contributions to the PAC by eligible
employees are voluntary. Whether an employee contributes or not
results in no favor, disfavor or reprisal from Covanta. The PAC
will comply with all related federal and state laws.

29. Local 369’s understanding is that the Policy is given to each new employee. In
addition, the Policy states (at 25) that employees must annually execute a “Certificate of
Compliance” stating that they have “recently read” the document and are complying with all of
the policies therein.

THE FEC DECISION IS CONTRARY TO LAW

30. Contrary to 2 U.S.C. § 441b(b)(4) and 11 C.F.R. § 114.6(c), and as argued in Local
369’s' FEC Complaint, the Handbook language quoted above constitutes a solicitation by
Covanta of employees outside its “restricted class” for Covanta’s federal PAC. There are several

reasons why this is the case.



31. First, the Handbook language effectively invites contributions to Covanta’s federal
PAC, stating that “eligible employees” may make voluntary contributions.

32. Second, correspondence from Covanta counsel (included as Attachment 8 to the
Complaint) stating that “Covanta does not solicit contributions to its federal PAC from anyone
other than its stockholders, executives and administrative personnel” is incorrect. The Handbook
language is not so limited, and refers instead to contributions from “eligible employees.” The
Handbook is distributed to all employees, and not a restricted class of stockholders and
high-level personnel. All employees must annually execute a “Certificate of Compliance”
stating that they have “recently read” the document and are complying with all of the policies
therein. The Handbook contains no explanation of which employees are “eligible” to make
contributions and no notice that contributions from employees outside the restricted class will be
returned.

33. Third, the Handbook language indicates Covanta’s support for a separate Covanta
federal PAC, in that the language references its establishment, “[pJrimarily in order to make
contributions to federal political candidates or committees,” that political contributions and
expenditures will be made where in Covanta’s “best interest,” and that voluntary contributions
may be made by “eligible” employees. |

34. Fourth, the Handbook refers to the contributions for activities at the state (and local)
levels, effectively linking tl\le Handbook with Covanta’s direct appeal to employees for
contributions to the “Covanta MA PAC.”

35. Fifth, the Handbook language directs inquiries about political contributions to the

Company’s Director or Governmental (or Government) Affairs and its General Counsel.



36. Sixth, the Commission’s regulations state that in making a permissible solicitation to
the appropriate employees, the employer may include language stating that a decision on whether
to make a contribution will not “favor or disadvantage” the employee. Similar language appears
in the Handbook. 11 C.F.R. § 114.5(a)(2)(ii).

37. By order dated April 2, 2009 (but not mailed to Local 369’s Washington, DC-based
counsel until April 15, 2009), the FEC dismissed Local 369’s Complaint. The FEC Order is
attached hereto as Attachment B.

38. The Aprill 2 Order states: “We believe that the language in Covanta’s employee
handbook does not rise to the level of a solicitation because it does not encourage support for the
PAC or facilitate the making of contributions to the PAC.” Attachment B at 4.

39. The FEC supports this finding by citing to several Commission “Advisory
Opinions™: Advisory Opinion 2003-14; Advisory Opinion 2000-7; Advisory Opinion 1999-6;
iAdVisory Opinion 1991-3; Advisory Opinion 1988-2; Advisory Opinion 1983-38; Advisory
Opinion 1982-65; Advisory Opinion 1980-65; Advisory Opinion 1979-66; and Advisory
Opinion 1979-13. (Commission Advisory Opinions are available on the Commission’s website:

www.fec.gov.)

40. The cited Advisory Opinions do not support the dismissal of the Complaint and in
fact support a finding that Covanta’s conduct constitutes a solicitation.

41. FEC Advisory Opinions are issued pursuant to 2 U.S.C. § 437f. By statute, the
persons who may rely upon an FEC Advisory Opinion are “any person involved in the specific
transaction or activity with respect to which such an advisory opinion is rendered” and “any
i)erson involved in any specific transaction or activity which is indistinguishable in all its

material aspects from the transaction or activity with respect to which such advisory opinion is

10



rendered.” 2 U.S.C. § 437f(c)(1). The transaction at issue here is not identical in all material
respects to the matters at issue in the cited Advisory Opinions.

42. Advisory Opinion 2003-14 addressed whether the Home Depot’s PAC could
distribute small commemorative pins to members of the restricted class who contribute to the
Home Depot PAC. The pins would be displayed very rarely and, when displayed, would be |
worn with other pins of similar size, so that they would not be conspicuous. The FEC
determined that distribution of the pins was thus, by itself, not a “solicitation.”

43. The Home Depot pin distribution is very different from the language in Covanta’s
employee Handbook. The most obvious difference is visibility: the Handbook’s di's‘cus'sio'n"of
the PAC does not take place on a small, inconspicuous pin worn (amidst many other pins) by
corporate managers on limited occasions; the discussion of the PAC is included in a document
that all employees must read yearly, with no indication that the discussion of contributions is
applicable only to high-level managerial and administrative personnel.

44. In Advisory Opinion 2000-07, the FEC responded to an inquiry regarding “the
permissibility of an intranet vehicle for information about Alcatel PAC that would entail
messages to employees beyond the restricted class.” Advisory Opinion 2000-07, at 1. The
proposed intranet posting .stated explicitly that “[u]nder applicable law, participation in the
Alcatel PAC is limited to only those Alcatel USA employees who hold high-level administrative,
executive or managerial responsibilities....” Id. at 2. Persons attempting to follow a link to
access further information would be prompted to enter a password, which would be available
only to members of the restricted class. The page requesting the password would also state
clearly, “set off in contrasting type and within a border,” that Alcatel is permitted to solicit

contributions only from stockholders, executive and administrative personnel and their families;

11



that “[a]ny contribution received from any other person will be returned to the donor”; and that
further information regarding an employee’s eligibility to participate was available from an
Alcatel PAC official. Id. at 2-3. In analyzing the intranet communication, the FEC noted that
“the web page introducing the PAC site discourages attempts to contribute by stating that
contributions received from persons outside the restrictedv class will be returned.” Id. at 5. The
FEC found that the Alcatel intranet communication did not constitute a solicitation.

45. The Handbook is not limited as in the Alcatel situation. The Handbook refers to
donations from “eligible employees,” and not a restricted class. There is no description of | the
class of employee considered “eligible,” nor is there a statement discouraging contributions from
ineligible employees.

46. In a concurring opinion issued in conjunction with Advisory Opinion 2000-07, FEC
Vice Chairman McDonald and Commissioner Thomas explained their view that the
communicétion at issue was not a solicitation because of the corporate policy of not accepting
contributions from persons outside the solicitable class and the public pronouncement of this
policy. Advisory Opinion 2000-07 (concurring opinion). By contrast, the Covanta Handbook
language does not attempt to discourage those who are ineligible from participating, and offers
no policy statement on employee eligibility. In fact, there is no effort in the Covanta Handbook
to describe, even in the most general terms, who might be an “eligible” employee.

47. Similarly, Commissioner Thomas and Vice Chairman McDonald also stated in
their separate opinion that the language of the communication at issue — that Alcatel “supports
the operation of” the separate segregated fund — arguably supports or encourages contribution.

Id. at 2. However, the statement did not constitute a solicitation in light of the other language

12



contained in the communication as well as corporate policies that explicitly restrict to whom the
solicitation is directed.  Id. Again, the language in the Covanta Handbook is not so limited.

48. In Advisory Opinion 1991-03, the FEC considered a quarterly newsletter to be sent
to employees’ homes by the TEX/CON PAC, and ﬁoted that “although Commission regulations
permit a separate segregated fund to accept an unsolicited contribution from a nonsolicitable
person (assuming it is otherwise lawful), informing any person of that right is a solicitation.”
Advisory Opinion 1991-03, at 2 (citing Explanation and Justification to 11 C.F.R. § 114.5()),
H.R. Doc. No. 95-44, 109). The proposed newsletter was not found to be a solicitation, because
it “refrainfed] from discussing fundraising, employee monetary involvement..., or encouraging
such employee support.” Id. at 3. Furthermore, the PAC’s proposed “disclaimer,” stating that
only employees could contribute to the PAC, was required to bé revised “so as not to be
interpreted as an invitation for contributions from non-executive or non-administrative
employees.” Id. at 4. Covanta’s Handbook discusses providing contributions to the federal PAC
without explaining the scope of the term “eligible employees,” thereby offering a fairly open
“invitation” for employee contributions.

49. In Advisory Opinion 1988-02, the FEC stated that posting Chicago Board Options
Exchange [“CBOE”] PAC “receipt and disbursement reports filed with the [Federal Elections]
Commission,” Advisory Opinion 1988-02, at 2, on a bulletin board in an access-restricted area
did not constitute a solicitation because CBOE was a “passive conduit of information” and “the
information provided would neither encourage readers to support a separate segregated fund’s
activities nor facilitate making contributions to it.” Id. at 3. In contrast, Covanta’s Handbook,

especially in the context of its full discussion of Covanta’s political activities and the letter

13



soliciting contributions to Covanta’s Massachusetts PAC, encourages readers to support the
Covanta PAC’s activities.

50. The FEC has allowed a proposed newsletter article regarding a PAC where the
article would “provide merely factual, historical or statistical information about” the PAC, and
where the article would state that only high-level administrative, executive or rﬁanageﬁal
employees could participate. Advisory Opinion 1983-38, at 3. Covanta’s employee Handbook
does not disclose an express limitation on which employees can participate in its PAC, and
invites those with questions to speak with the Company’s General Counsel.

51. The FEC has permitted a notice in a corporation’s Annual Report td stockholders
(some of whom are foreign nationals and thus nonsolicitable) that the corporation supports the
operation of its PAC and that stockholders could obtain information about the PAC by writing to
a corporation contact. The notice was permissible and not a solicitation because it was “solely
informational,” “places the burden on the stockholder or other person to affirmatively request the
information,” and “in no way encourages support of [the PAC] or facilitates contributions to it.”
Advisory Opinion 1982-65, at 2-3.

52. By contrast, Covanta’s employee Handbook, especially considered in the context of
the Handbook’s full discussion of Covanta’s political activities and the letter soliciting
contributions to Covanta’s Massachusetts PAC, encourages readers to support the Covanta
PAC’s activities.

53. In a 1979 Advisory Opinion, No. 1979-13 notes, at 2, that “[t]he legislative history
of the [FECA] indicates that informing persons of a fundraising activity is considered a
solicitation.” Covanta’s employee Handbook informs all Covanta employees of the possibility

of making a donation to its federal PAC.
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54. Advisory Opinion 1980-65 is irrelevant to this case because it addresses whether a
PAC established by a trade association engages in a solicitation when it seeks authorizatidn from
member corporations to solicit their personnel. As the FEC found, “[t]he prior solicitation
authorization is a requirement of [the FECA and the FEC’s regulations]. In attempting to secure
such required authorization..., [the trade association] is utilizing an established means of
communicating with its membership.” Advisory Opinion 1980-65, at 2. Similarly, a notice in a
trade association’s newsletters regarding sums contributed to the PAC and the number of
authorizations to solicit members for contributions to the PAC was not itself a solicitation.
Advisory Opinion 1979-66.

55. Here, Covanta is not communicating with the executives of member corporations
and it is not merely noting the amount of money raised by its PAC; it is encouraging
participation in the PAC by an undefined group of employees to which all employees reading the
Handbook can be expected to believe they belong.

56. Several of the FEC Advisory Opinions on this issue cite to 11 C.F.R. § 114.5() of
the Commission’s regulations, which states: “Acceptance of contributions. A separate segregated
fund may accept contributions from persons otherwise permitted by law to make contributions.”
The Explanation and Justification for that provision, which is likewise cited in FEC Advisory
Opinions, states: “A separate segregated fund may accept unsolicited contributions from persons
otherwise permitted by the Act to make contributions. Informing persons of the right to accept
such contributions is, however, a solicitation.”” The Covanta Handbook informs all employees

of the right of the Covanta PAC to accept contributions from undefined “eligible employees.”

3 H.R. Doc. No. 95-44, 109 (Jan. 12, 1997), available at http://www.fec.gov/law/cfr/e]_citation_partl 14.shtml.
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PRAYER FOR RELIEF

WHEREFORE, Plaintiff Local 369 respectfully requests that this Court:

1. Enter an order declaring that the FEC’s dismissal of Local 369’s administrative
Complaint is contrary to law under and within the meaning of the FECA,
2 U.S.C. § 437g(2)(8)(C);

2. Direct the FEC to conform with such declaration within thirty days; and

3. Grant Plaintiff Local 369 such other and further relief as the Court deems just and

proper.

Respectfully submitted,

Losane

Scott H. Strauss (D.C. Bar No. 358901)

Attorney for

Local 369

Utility Workers Union of America,
AFL-CIO

Law Offices of:
Spiegel & McDiarmid LLP
1333 New Hampshire Avenue, NW
Washington, DC 20036
(202) 879-4000

June 1, 2009
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UTILITY WORKERS UNION OF AMERICA, LOCAL
369, AFL-CIO,

120 BAY STATE DRIVE

BRAINTREE, MA 02184

PLAINTIFF,

Civil Action No.
V.

FEDERAL ELECTION COMMISSION,
999 E STREET, N.-W.,
WASHINGTON, D.C. 20463

DEFENDANT.

CIVIL ACTION NO. _ » LOCAL 369, UTILITY WORKERS UNION OF AMERICA,
AFL-CIO V. FEDERAL ELECTION COMMISSION.

Certificate required by LCVR 7.1 of the Local Rules of the United States District Court
for the District of Columbia:

I, the undersigned, counsel -of record for Local 369, certify that to the best of my
knowledge and belief, the following are parent companies, subsidiaries or affiliates of Local 369
which have any outstanding securities in the hands of the public.

Local 369 has no parents, subsidiaries or affiliates that issue stock.



These representations are made in order that judges of this court may determine the need

for recusal.
Respectfully submitted,
Scott H. Strauss (D.C. Bar No. 358901)
Attorney for
Local 369, Utility Workers Union of
America, AFL-CIO

Law Offices of:

Spiegel & McDiarmid LLP

1333 New Hampshire Avenue, NW
Washington, DC 20036
(202) 879-4000

June 1, 2009



ATTACHMENT A




UNITED STATES OF AMERICA
| BEFORE THE
FEDERAL ELECTION COMMISSION

Utility Workers-Union of America,
Local 369

Complainant, _ |
Matter Under Review No. ---
¥

‘Covanta Energy Corporation,

Respondent.

COMPLAINT .F 'LO\CAL 369 UTILITY W@RKERS

§111.4, and 2 US.C, § 437g(a)(1), and for the reasons stated herein, Local. 369, Utility
Workers Union of America (‘UWUA”), AFL-CIO (“Local 369"} files this instant
complaint apainst Covanta Energy Corporation (“Covanta” ot “the Company”).

As explainéd infra, based on the data available 1o Local 369 and presented herein,
Covanta has violated Commission regulatory requiremenits set forth-at 11 CF.R. §§ 114.6
et seq. by: |
(1) conductmg a solicitation of Covanta emiployees for
contributions to the Company’s federal political action

c‘o’mmlttee in a manfer contrary to the requirements of
Section 114.6(c), 11 C.F.R. § 114.6(c);

(2) failing fo notify Local 369, the representative of
Covanta employees at its “SEMASS” facility, of its
intention to make such a solicitation, contrary to the
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requirements of Section 114.6(e)(4), 11 C.F.R.
§ 114.6(e)(4); and

3(3) fa1hng to make the “method” used by Covanta to
s solicitation available to Local 369, contrary to
ements of  Section 114, 6(e)(3)(),
11 CER. § 114.6(e)(3)(1).

In these circumstances, Local 369 requests that the Commission issue an order
(1) finding Covanta to be in violation of these regulatory requirements; (2) directing
Covanta to comply imimediately with its nofification and other obligations; and
{(3) sanctioning Covanta for its failure to-comply with its regulatory obligations.
1. NAME AND ADDRESS OF COMPLAINANT

In accordance with Section 111.4(b)(1) of the Commission’s regulations, Local
369 states that the full names and mailing addresses of Complainant :L_ocal' 369 and its

legal representatives are:

Gary Sullivan; President | Scott H. Strauss
‘David Leonardi, Vice President | Rebecea J. Baldwin
YUTILIT 'WORKERS UNION OF AMERICA, 'SPIEGEL & MCDIARMID LLP
AFL-CIO, LocAL No. 369 { 1333}

120 Bay-State Dnve
Bralntrce 4

’.rebecca baldwm@splegelmcd commy

leonardi. dav1d@gm5ﬂ com |

These individuals may be contacted regarding this Complaint. In addition, and in
accordance with Section 111.4(b)(2) of the Commission’s regulations, 11 CFR.
§ 111.4(b)(2), the cotitents of the Complaint are supported by the attached, notarized

“Verification” executed by Mr. Leonardi'on behalf of Local 3 69,!

! Mr, Leonardi’s verification is Attachment 1 to this Complaint.
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The Respondent to this Complaint is:

Covanta Energy Corporation

Fairfield, NJ 07004

' The events at issue in this Complaint bear on Covanta’s activities at its 54 generating
plants located across the United States. Morte specifically, Local 369 represents 128
employees at Covanta’s “SEMASS” generating facility, which is located at:

141 Cranberry Highway
West Wareham, MA 02576

IL.  RECITATIONOF FACTUAL BASIS FOR THE COMPLAINT

In accordance with Section 111.4(d)(3) of the Commission’s regulations, 11
C.FR. § 111:4(d)(3), Local 369 provides the following recitation of the-facts giving rise
to the relief requested herein:

UWUA Local 369 represents 128 employees working at the: SEMASS facility
owned and operated by 'C_ovénta. SEMASS is a waste-to-eneigy plant located in West
Wareham, MA

In June 2008, Local 369 became aware, through conversations between Mr.
Leonardi and Covanta employees, that Covanta was apparently solicitifig donations from
Covanta employees for its federal Political Action Committee (“Covanta PAC™)2
According to the Covanta employees, this solicitation included the option of paycheck
deductions.

By letter dated June 12, 2008, Mr. Leonardi wrote to Covanta on behialfof Local

369 and requested that Covanta “identify the methods utilized ... in making solicitation

2 The “Covanta Energy Cotporation Political Action Committée” is identified by the.ID No. C00142158.
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of its employees.” In: addition, the Local ‘asked for “access to the methods of any plan

Separate .segregatéd, funds™ This letter is Attachment 2 to this Complaint.

:On July 1, 2008, Mr Leonardi renewed Local 369°s requests; noting: that he had
not received any response to his previous correspondence. A copy of this létter is
Attachment.3 to this Complaint.

‘On July 7, 2008, David Anecluanco, Covanta’s Director; Human Resources,
wrote;to Mr. Leonardi explaining, inter alia, that fhe “deductions for your [Local 369%]
PAC began for the five [Local 369 member] employees electing this deduction ... for

By letter dated July 10, 2008; Mr. Leonardi wrote again to Covanta, stating:

The Local desires to make a solicitation to -all Covanta
employees in a similar manner utilized by Covanta Energy

Coxjporatlon PAC. We understand from ‘our meeting. last
night: hat Covanta Energy Corpor on P" ’C[} makes use-of

This letter is Attachinent 5 to'this Complaint,

On July 17, Mr. Anechiarico sent an' e-mail to Mr, Leonardi stating that the
- Company would “coordinate the-nécessary administrative personnel to enable your labor
organization to solicit your Covanta Semass members only.” On the same date, Mr.

- Leonardi responded to Mr, Anechiarico, stating that he beligved that Covanta’s analysis

was flawed, and providing quotations from pottions of Section 114.6 of the

Commission’s regulations. Mr, Anechiarico responded that he would assess this



information and respond “before. we next-meet.” The exchiange is Attachmetit. 6 to the
Complairit.

The following :day, Mr. Leonardi wrote to certain individuals who had been
identified as recipients of donations from ‘the Covanta Energy Corporation PAC,
informing each of them that; despite requests from Local 369, Covanta had not permitted
access by Local 369 to6 “methods utilized by Covanta Entergy [sic: Energy] Corporation
PAC ID #:C00142158, to make solicitation of Covanta.employees: as provided by Title
11 and by the Federal:Election Comnission.” M. Leonardi’s letter went on to.note that
possible-you could be required to disgorge part of or all funds you have received from
Covanta [Energy] Corporation PAC” A copy of one such letter is Attachment 7 to this

Complaint.. A copyof each suchletter was sent to-Covanta.

On.Jiily 25, 2008, Mr. Leofiardi réceived a letter from outside counsel to Covanta
élai_rnir.i;g;’Wiﬂ‘lo,ut&anjyz-s,upp@ttingzdo‘cmnentﬁaﬁqn; that “Local 369 is:not-entitled to-solicit
PAC contributions from all eniployees of Covanta because Covanta does not solicit
contributions to its federal PAC from anyone other than its stockholders, executives and
administrative personnel.” A copy of this letter is Attachiment 8 to this Complaint.

On August 1,.2008, ‘outside counsel to Local 369 replied fo counsel for Covanta
wi?_tha;ilgt{tq attaching affidavits from workers stating that they had it fact been solicited
by the Covanta PAC. A copy: of this letter is Attachment 9 to ‘this Complaint: In the
course of various emails-and telephone calls between the atforneys for Covanta and Local
369, as subsequently reported to Mr. Leonardi, Covanta stated that while there had been a

solicitation that for the most part fit the employees” descriptions, it had in fact been a



solicitation for a state PAC and therefore ot subject to federal election law or FEC
;;égulatipns:. A copy of a solicitation letter from Covanta to employees concerning the
State PAC was subsequently provided to Local 369, and is Attachment 10 to the
‘Complaint.

| Even:ificorrect that the letters-identified by Local 369 were not patt of an effort to
solicit contributions for a federal PAC, it nonetheless appears to that Covanta’s flat
. statement: (in correspondence from counsel) on July 25, that “Covanta does not solicit
contiibutions to its federal PAC from anyone other than its stockholders, executives and.
administrative personnel” is incorrect. Aftach. 7. The reason is that Covanta has béen

soliciting contributions. for its federal PAC: through' separate means. Specifically, each

new Covanta employee is given an “employee handbook” The handbook, entitled
“Policy of Business Conduct” (“Policy”) (Attachment 11 to- this: Complaint) solicits
contributions to Covanta’s federal Political Aetion Committee:

Primarily in order to make contributions to federal- political

candidates or committees, we Have. established a federal
:;pohtlcal actxon commlttee (or “PAC ,), Contrxbutlons to the

:fépn aln from: Covan Theb _ .AC wﬂl comply w1th all'_
related federal and state laws.

According to Covarita Energy Corporation Vice President John Walker, who made
statements at a September 10, 2008 meeting with Local 369 representatives including Mr.
Leonardi, the Policy is given to éach new employee. Indeed, the copy of the Policy
attached to this Complaint was provided to Local 369 by Mr. Walker (and Company
counsel) at a meetitig held on September 25, 2008. Mr. Walket represented. that this is

the Policy document given to new employees. However, the statements made in the



.
Policy concerning féderal PAC contributions are not shown only to new employees. The
Policy. states (at page 25) that employees must annually execute a “Certificate of
Compliance” stating that they have “recently read” the document and are complying with
all of thie policies therein®

Moreover, there: is other evidence indicating that such PAC contributions are
being solicited by Covanta. As of June 30, 2008, the Covanta PAC feported that it had
received $3,355.53 in un-itemized contributions, or contributions under, in aggregate,
$200 for the year. In 2007 the year total of un-itemized contributionis was. $418, and.in
2006 un-itemized contributions was $0.* Local 369-asserts that these small contributions
are an.indication of suceessful solicitations of Covanta employees,

Covanta’s solicitation through its Policy document raises several issues. First,
Section 114.6(c) of the Commission’s regulations, 11 C.FR. § 114.6(c), states in
pértinent part that.a “solicitation under this section may be made only by mail ... to
employees at their residences.” Covanta’s solicitation by distribution of its “Policy” to
all employees, and the requirement of annual certifications, does not comply with this
limitation.

Second, Sections '1\"..1‘14;6(:&)(1"*)#(3)_‘,_ 11 CFR. §§1 1-4;6@)‘:_("1.)-‘(3;), contain

requirements that must be included in each such solicitation. Nomne of those items are

3 We noté ‘that the Covanta website appedfs 16 ‘contain a d1fferent version -of the: Policy than. the .one
- provided by Mr: Walker on Septe Hber is other version of the Pelicy does:not. contairi: the quoted
langimge: regardmg PAC ¢ ' (The dociment ¢an be accesséd  at
httpr/fwww, covantaholdmg com/uploads/ 1 llFlle/PBC- :2007.pdf) Local 369 is uncertain  of the
relationshiip, if any, between this document and the Pohcy prov1ded to.us on September 25, 2008

* These data can be-accessed at http://bermdon1.sdrde.com/cgi-bin/fecimg/7C00142158.
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solicitation is net in:accordance with these Commission requirements.
Third, Section 114.6(¢)(4) of the Commission’s regulations., 11 C.ER.
§ 114(6)(e)(4), states:

‘The corporation shall notify the labor organization of ‘its
Aintention to make a solicitation under this section during a
calendar year and of the method it will use, within a
‘teasonable time prior to the solicitation, in order to allow
the labor organization opportunity te- make a similar
~solicitation.

“This requiireiiietit (and Local 369°% requests) niotwithistanding, no-such niotification-was
provided to Local 369. Instead, the Company flatly denied that any such solicitations had.
been made.

Fourth, Section 114.6(e)(3)(1) of the Commission’s regulations., 11 C.F.R.
§ 114(6)(e)(3) ), states:

1f the corporation uses a method to solicit any employees.
‘under this:section; the corporation is required to make that
‘mett od available to the labor organization to solicit the
-employees. of the corporation who aré fiot represented by
that labor. orgamzatlon, and. the-éxecutive or adiministrative
personnel and the stockholders of the corporation. and their
families.

As shown above, Covanta appears to solicit contributions using an unauthorized
“method” - i.e., throligh the distribution of its Policyto Covanta employees.

In these circumstances, Local 369 urges that the Commission require Covanta to
(1) conduct solicitations through means that are in compliarice with Commission
regulatory requirements; and (2) make the same, appropriate solicitation method used by
Covanta available to Local 369, In addition, we ask that the Commission make clear that

Local 369 is to be permitted to solicit all Covanta employees, not solely those represented
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by Local 369 at the SEMASS plant. Finally, Local 369 asks that the Commission impose
an appropriate sanction upon Covanta for its non-compliance with Comiission
regulatory requirements.
HI. CONCLUSION
WHEREFORE, for the foregoing reasons, UWUA Local 369 asks that the

Commission take action in accordance with the requests contained herein.

Respectfully submitted,

Scott H. Strauss
Rebecea J: Baldwin

Attorneys for
Local 369, Utility Workers Union.of
America, AFL-CIO

Law Offices of:
Spiegel & McDiarmid LLP
1333 New Hampshire Avenue, NW
_ Washington, DC 20036
(202) 879-4000

October7, 2008






Utility Workers Union of America;
Local 369

Complainant, | -
‘Miatter Under Review No. ~--
V.

‘Covanta Energy Corporatio,

Respondent..

Comipionwealth of Massachusetts Y oss

NOW, BEFORE ME, the undersigned authority, personally came and appeared,

;_féregomg pleading on behalf
WUZ of hjs \,owledge, mformatlon, and belief,
a}l Qf the factual assertlons contmned in said plca grdre try

ST

Subsribed and sworti‘to before me

: Cbmmoﬁwcélth of Massachusetis My commission expires k/ &0{/ / 2671 4
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June 12, 2008

Joanne Pagliuca, Treasurer

Covant 1gy Corperation Political Action Committee
Committee 1d: CO0142158

40 Lane Road

Fairfield, NJ 07007

RE: 11 CFR § 114.5 Separate Sepregated Funds

Dear Ms. Pagliuca,

Local 369 herein requests to be:provided access'to the methods of any plan utilized by the
Covanta Entergy Corporation as required by 11 CFR § 114.5 Separate segregated fimds.
(k) Availability of methods - subsection (1) requiring corporations to make “payroll
deduction. plan, check-off systetn, of other plan which deducts contiibutions from the

dividend.or-payroll checks™ and “shall make the payroll deduction plan available to-the

labor organization” so as Local 369 membets working at Covanta

contribute to Logcal 369°s segregated fund. Attackied please find five %) authonzatmn
cards directed such funds transfer.

Please forward fund to:

M. Datiel Hurley, Secretary-Treasurer
UWUA Lokal 369

120 Bay State Drive
Braintree, MA. 02339

Payable to: UWUA LOCAL 369 COPE

Additionally, please identify the methods utilized by Covanta Entergy ‘Corporation in
‘making solicitation of its employees. The Local is considering availing itself of one or
more of the methods utilized by the company to make segregated funds solicitation of all

Covanta. Entergy Corporation employees.

L Separate Segregated Funds.
Page 1 of 2



If you have any questiofis concerning the above request please contact me.

Very truly yours,

David Leonardi
Vice President

DL:dl

c¢: G. Sullivan D. Anechiarico J. Walker

Separate Segregatéd Funds
Page 2 of 2






UTILITY WORKERS UNION OF AMERICA
Local No. 369

120 BAY STATEDRIVE  «  BRAINTREE, MA 02184
(781) 848-3740 (781) 848-3741

July 1..2008.

40 Lane Road
Fairfield, NJ 07007

RE: LLCFR § 1145 Separate Segrepated Funds

Drear Ms. Pagliuca,

Tn our letter dated June 12,2008 Utility Workers Union of Awnerica, ABL-CIO and Local 369 réquested.

“access to the methods of any:plari utilized by the Covanta Entergy Cot yoration.as required by 11 CFR §

114.5 Separate segregated funds™. Covanta Entergy Corporation has not-responded: to.this:request.

“The Utility Workers Unijon of America, AFL-CIO and Local 369 additionally réquested information

concerning ‘access 1o “miethods utilized by Covanta Entergy Corporation. in making solicitation of its

:gmp'li});y,ecis:.‘* Covanta 'Enft,é’r;gy-ﬁCQﬁpbfa?tion has not responded:to this request as well. Please 1ake all

necessary steps to: fulfill these requests' to ‘preclude further actions by the Utility ‘Workers: Union of

America, AFL+CIO and Local 369.

1f you have any questions concerning the above request please contact me,

Very truly yours;

Daniel F. Rurley
Secretary-Treasurer

c¢: G, Sullivan  ‘G. Fabich D..Anechidrico J. Walker

Separate Segregated Funds
Page 1 of 1






B7/17/2008 @7:57 7818484188 LBCAL 368 PAGE  82/82

David Leonardi <leonardi.david@gmail.com>

('“’sublect) S

Anechiarico,David <DAnechiarico@covantaenergy.com> Mon, Jul 7, 2008 at 2 Pﬁ
To: David Leonardi <leohirdi.david@gmail. con>

David,

iRegardlng the attached réquest fron Ms. Daniel Hurley; Sacratary ~Treasurer, please kmiow

that deductions for your PAC began for thie 5 employees electing this deduction began for
check date 6/27. Those funds were remitted and, will be-remitted monthly

of our-entity Is Covanta Energy Corporation, Not

:Also, please Kknow 1 e p per na i
( -as:named on'the-attached correspondence.

Covanta Entergy O

Dave

Twsidl Amechisiico
Director Hinan Resources
COVANTA

ENERGY

for & cleaner world

Cavanta Energy Corporation
40 Lane Road, Falrfield, NJ 07004

973.882.4197 Fax 973.882.7276 Cell 973.953.3998

| Separate Segregated Funds
Page 20f 3 o
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UTILITY WORKERS UNION OF AMERICA

120 BAY STATEDRIVE  » BRAINTREE MA 02184
(781)-848:3740 (781) 848-3741

July 16,2008

Joarme Pagliuca, Treasurer

‘Covanta Energy Corporation Politicel Action Committee
Committes Id: C00142158

40 Lane Road

Faitfield, NY 07007

Deoat Ms. Paghiisca,

We are in receipt -of David-Anechiarico emiail of Jaly 7, 2008 confimming Covanta’s: deduction and
rémittance o Local 369 as directed by our member’s authotization, (Emall attached) Additional the
Local takes note of Covanta Energy Corporation PAC’s correct name. '

“The Local understands that the second part of vur réquest may not be understood by Covanta. The Local
desires to niske 2 solicitation 1o all Covaiita emiployees in.a similar wmanner utilized by Covaritd Energy
Corporation: PAC. "We understatd from o1 meetmg Tast: ight tht Covanta Energy Corporation PAC's
‘makes uge-of US mail to-send itssolicitation, Please:inform ugof how you wish to:provide Us that acoess,
We make use of a number of mailing houses locally, which would be acceptable to-us, or we would be
vanta uses;

agroeable to utilize the vendoi €y

I you have any questions conceriing the above request please contact me.

Secmtars;nﬁcaSUrcr

DFH:dl

ce: G. Yullivan G.Fabick D, Aoechiarico J. Walker "F] [¢.

Separate Segregated Funds
Page ] of 2
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rom: -David Leonardi [1eonard1 dav1d@gma1i ‘com)
Sent: Fr1day, Ju‘ 25, 2008 10:52 AM
s

& : » H,
sSubJ act: Pwd: PAC
FYI

~--------- Forwarded message ----------
“From: Anechiarico,bavid <DAnech1ar1co@covantaenerqy coms
pate: Jul 17, 2008 8:26 PM

Subject: Re: PAC

To: bavid Leonardi <leonardi.david@gmail.coms>

Cc: "walker,John" <JWa1ker@covantaenergy com>, "Davis,Mark"
. <MDav1s@covantaenergy coms, ‘Gerald Fabich <fab12@comcast nec>

Thanks David,.

You've certainly y. given me more to ass
sent and get back 1o you before we n
pavid

M take: & :closer Took at what you've

Sent Trom iy GoodLINK WireTess HandheTd (Waw.good. com)

fadatabat o1 nal Messag -----

Erom:  David Leonardi [ma11to “leonardi .david@gmail .com] .
sent:  Thursday, July 17, 2008 07:40 PM Eastern Standard Time
Anechiarico,David
_ walker;John; Davis,Mark; Gerald rabich

ject: Re: PAC

.H;;ézl*l;a Davi d_,,

it s however flawed. Please sde section §
Tations. '

Srporat \ $rars et
working for the corporation. Noth1ng ¥ 's. paragraph shall 1imit the number of
so11c1tat1ons a labor organization may make of its members under § 114. S(g)

£ tbe corporat‘qn USE:
o] : juired to ak t

“famiTlies.

Please advise us on_when Covanta will provide ‘Local 369 access as required. If you
have any question please call me.

Davwd-ueonard1

on Thu, 3Jul 17, 2008 at 7:15 PM, Anech1ar1co David <Danechiarico@covantaenergy.com>
wrote:

> Hello Dawid,

»> Regarding our open issue on PAC solicitation issue, here's our position:

Page 1



d to PACs specifies, "[1]f a

€s or labels. for & solicitation to

vel, the corperation shall,

nable the labor_organization to

. There is a similar provision_alTowing

eSS i s used for meetings to solicit as well. see
mpany may charge the Tabor organization costs sufficient
"ezpen es.1ncurred for programming and employee time

> A1though I recall your- 1n1t1a1 position was that “al1" covanta Energy employees
would be subject to this “piggy backing" provis ++I now know better and
understand that to be incorrect (not suré whére you got that 1nterpretat10n
From...please share it with me i exis i 1 coordinat he necessary
administrative personnel to enable your labor organization to solicit your covanta

Semass members only.

Dave
pavid Anechiarico
Dfrecxbrnﬂuman:&es¢urces
- COVANTA

ENERGY

for a cleaner world

Covanta Energy Corporation
40 fane Road Fairfi e]d N3 07004
- 973.882.4197 Fax 973.882.7276 cell 973.953.3998

WWW;CQVahtaHQﬁﬂinngOm-_

AR “V"V V"V. VVVVVYV V“V '.V"Vf VA \lf Vv

B;v1d teonardi
Tel 508-801-1540
Fax 508-437~0277

-

David Leonardi
Tel 508-801-1540
Fax 508~ 437-0277

Page 2
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UTILITY WORKERS UNION OF AMERICA
| No. 369

120BAYSTATEDRVE »  BRAINTREE, MA 02184
781, ' (781) 8483741
FAx {781) 848-4108. By Fac:

July 18, 2008 : e

tinda Stender
Congress

PO:Box 730

Scotch Plains, NJ 7076

Dear Candidate Sisnder,:

By letters dated June 12; July 1, 2008, and July 10,
‘Ynion of Amenca, AFL 2sied access to methods uii vcnta Emergy
Corporation PAC ID'# CO0M2158 to ake sollcitation of Covanta employees asprowded by
Titte 11 and by the-Féderal Bléction Commisslon

Thus fur Covonia has 1erled to_-grani our requesi We: feel it :mpoﬁont io noﬂfy you asa recent

al ibile you col required 16 dtsgorge pc:rt of or oll furids you have rece?vedf_
from Covanto Entergy Celporchon PAC,

“rights to
express fhen' concems m our poimcui- t be yrations fike:
‘Covanta.

Yery truly yours,

Dcmd Leonardi

Vice President o
Local 369, UNUA AFL:CIO
DLl

cc: G.bulivan  D.Anechiarcs  J. Walker 4, Pagliveo: 1. Odlando






sl PN ATTORNEVS AT LAW
F L EY ONE DETROIT CENTER:
- | . 500 WOODWARD AVENUE, SUITE 2700
, - DETROIT, M -48226:3489
FOLEY & LARDNER LLP 313:234.7100 TEL
313.234.2800 FAX

foley.com

WRITER! S DIRECT LINE

313; 234 7125

L ncarey@io!ey cotn EMAIL
CLIENT/MATTER NUMBER
0855110101

VIA TELEFAX & U.S. MAIL

Mr. David Leonardi

Vice President, Local 369
UWUA, AFL-CIO
120:Bay State Drive
Brainttee; MA 02184

Re: Covanta Energy Corporation PAC

Dear Mr, Leonardi

We represent the legal mterests of Covanta Energy Corporatlon (“Covanta”)
Correspondence ‘and- c«mmls from Mr. Daniel F. H

mtends to solicit PAC contnbutlons from, all Covarita employess, not just the Local 369 members
who are: employed only at Coyanta SEMASS, a ‘declined this request ‘consistent with
discretion reserved to it uiider apposite. regulatlons pe _ mg to Federal Electlons and the Federal
Election Commission.

Contrary to-assertions made by Mr. Hurley and you on behalf of Local 369, Local 369 is not
entitled to solicit PAC contributions from all employees-of Covanta because Covanta does not solicit
contributions to its federal PAC from anyone other than its stockholders, executives and
administrative personnel. Accordingly, consistent with 11 C.F.R. 114, 6(3)(3)(111) Covanta is not
required to make its solicitation methods .or the names and addresses-of ifs employees. available fo
Local 369 so that it may solicit contributions from non Local 369 members for its PAC,

BOSTON JACKSONVILLE: NEW, YORK. SANFRANCISCO TOKYO
BRUSSELS _LOSANGELES’ ORLANDO SHANGHAL WASHINGTON, O-¢
CENTURYCITY. MADISON SACRAMENTO SILICON VALLEY.

CHICAGO MIAML SAN DIEGO _ TALLAHASSEE

OETROIT MILWAUKEE SAN.DIEGO/DEL MR TAMPA

DETR_890646.1



sFULLEY
FOLEY & LARDNER LLP

July 25, 2008
Page2

2008, you'wrote letter ,
the Congress of the United States These ]etters contam statcments falsely aceusing Covanta of
violating regulations govemning Federal Elections. and the: Federal Election ‘Commiission. Each also
contains an averment that the recipient received illegal contributions fromy the Covarita Energy
Corporation PAC.

:-remedles agalnst thc UWL

RICirab,

DETR,_BI0646.1






SPIEGEL & MCDIARMID Lip

GEORGE SPIEGE!. 191951997y [ R L ASSOCIATES
¢ ! 1333 NEW. HAMPSHIRE AVENUE, NW. STEPHEN.C. FEARSON
WASHINGTON, DC 20038 ELAINE C. LIFP MARN

3.5, GEBHART
L ) ' RUBEN D. GOMEZ
WWW.SPIEGELMCD.COM REBECCA J. BALDWIN
SHARON COLEMAN
Telephone 202.879.4000 e Tt e oae own
Facsimlie 202.393.2866 OF COUNSEL

E-mait:INFO@SPIEGELMCD.COM WARGAREY A, MCGOLDRICK

MEG MEISER
bitect Dial 202:876.4035 -
EMAILSCOTT, STRAUSS@SPIEGELMCD oM B LER
GLORIA TRISTANI
LEE ¢, WHITE

A, BCHWAR?Z

YL Y.
LARISSA A SHANIRAJ

August 1, 2008

Raymond J. Carey
OneT Detrmt Center

because Co.-.v_a.nta does_ not solzcxt con,tmbutl,_ons to 1ts federal PAC from anyone ,ot_her 1h.an its
stockholders, executives, and administrative personnel.” ‘We disagree, As the. position taken by
Covanta Energy in ycur Ietter appears to be premlsed on a factual mistake, and we write to

'1;'0031 369 of this solic tlon Tt 1s oversight can be partially remedied by Covanta s prompt'
compliance. with the requirements of 11 C.F.R. § 114(¢)(3), as already requested by Local 369,

We ask that you share these materials with your ¢lient, and trust that they will
demonstrate to‘Covanta Energy that it has been operating under a mistake as to the relevant facts.

In these circuims AMICes, We see o basis for: provxdmg the written retraction. sought in your
July 25 letter, for acceding to the demand that we cease and -desist from “further publication of
any false or defamatory staterients,” or for the Comipatiy’s threat to pirsue legal action against
the UWUA, Local 369, or Mr. Leonardi, If Covanta Energy Corporation so wishes, Local 369 is
willing to-provide-a copy of this Iettet and its attachments to-the recipients:of the July 18 letter.




Raymond J, Carey
August 1, 2008
Page 2

We would: bé pleased to discuss this:matter further with you, We:also ask that you direct
to- the undersigned any further communications from Company counse! to Mr, Leonardi
coneerning this situation. '

Thank you, for your-assistance.

Sincerely,

/s’ Scott.FL. Strauss

Scott H. Strauss.
..Rebecca.), Baldwin

UA Local 369

ce:  David Leonardi, Local 369
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Attachrient A deleted.
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State of Massachusetts )
* Plymouth County | ) ' _,
GF/E’M FA B’C"'/ ., beingfist duly sworn, deposes and says that

e is employed by Covanta Energy Corporation as at the SEMASS facility in Rochester,
Massachusetts; that he is paid on an hourly basis; and that :hé- received.a request for
donations to Covanta Energy Cotporation Political Action Coxntmittec on or about the.

first quarter of :209&.3

. Subscribod and sworn to before me, the undersigned notary public, ths 5|
of July, 2008.

o SIS AT W

MY COMMISSION EXPIRES: £/ 2




Stateiof Massachusetts )

Plymouth County )

dénafibﬁs.;tvaovanta,gEnergy Corpc;'atlon Political Action Comnuttejc on or about the

- first quarter of 2008,

MYcomnssmNExrmEs 8,}?-0//20/% i



State of Massachusetts )

' T )ss:
Plymouth County )
Rohpn‘i‘ A ()Oc' e/\

hei is employed by Covanta Energy Corporation as at the SEMASS facility in Rochester,

8 U%, beinig first duly swom, deposes and says that

Massachusetts; that he is paid-on an hourly basis; and that he received a request for
«donations to Covanta Energy Corporation Political Action Comimittee on or about the
first quarter of 2008.

({)Obe(‘T A Qt.’;c\ 905670285 5
[Name of affiant] (&

MY COMMISSION EXPIRES: $f7 4|20



AFFIDAVIT

‘v
@

'Plymouth County

, being first duly sworn, deposes and says that

he is;scmp‘;lbyed"byf("’:ovantﬁaEhergy Corporation as at the SEMASS facility in Rochester;

TMassachusetts ‘that he is paid on an‘hourly basis; and that he. received a request for

first quarter of 2008.

//fmi/ A L fespel

* [Name-of afﬁant]

Subscn“bed and sworn to before: me, the' undemlgped notary- pubhc, this 2 d:
of July, 2008. .

MY ComssmNEXPIRES {/7—7/’2,0/{ i —



State of Massachusetts )

Plymouth County )

‘donations to Covanta Energy Corporation Political Action Commlttee on or,about'the_v

first.quarter of 2008.

L5rien ‘1’
[Nameofafﬁant]

L [Slgne d] i

Subscnbed and sworn to before me, the: undermgned notary public, this Z,
of July, 2008,

MY COMMISSION EXPIRES: 6!26;/ 'z(/ﬁ/



State of Massachusetts )
Plymouth County | )
Frank JoserH .. beingfirst duly sworn, deposes and says that

he is employed by Covanta Eniergy Corporation as at the SEMASS facility in Rochester,
Massachusetts; that he is paid on au hourly basis; and that he received  request for
‘ donations to Covanta Energy Corpotation Political Action Committse-on ot about the,

Afirst quarter of 2008.

Fravk JosepH

_ Subscribed and swom 1o before e, the undersigned notary public, this3{_day
of Tuly, 2008: . ,

MY COMMISSION EXPIRES; <& 241 26h




State of Massachusetts | ).
Plymouth County ) , |
fou| Cadosy , being first duly sworn, deposes and says that

he is employed by Covanta Energy Corporation as at thie SEMASS facility in Rochester,

Massachiisetts; that b is paid ori an hourly basis; anid that he feceived a request for
donations to'‘Covanta Eniergy Corporation Political Action Committee on ‘or about the

arter of 2008,

. Subseribed and swom:to before me, the undersigned notary public, this 2 day
of July, 2008, ’ ' |




State of Massachusétts

)
Plymouth County )

2\

be is employed by Covanta Energy Corporation as at the SEMASS facility in Rochester,

ANECh y S, being first duly sworn, deposes and says

" donations to Covanta Energy Corporation Politica! Action Commi

first quarter-of 2008,

| Subscnbedand swoth to before e, the undersigned notary public, this 2, day
of July, 2008. | o

MY COMMISSION EXPIRES: F) 29 (2004




State of Massachusetts

Plymouth County

, being first duly sworn, deposes and says that

heis: employed by Covanta Energy Comoranon as at the SEMASS facility in Rochester,
Massachusetts;-'tha@ he ‘mfp‘aldv on.an hourlybasrs; and that he recewed 4 request for

first quarter of 2008.

Subscribed and swom to before me, the undersigned notary public; this 5
of July, 2008.




State of Massachusetts )
Plymouth County )

hen (\'\ . Q'W%— ’f / Hnd J‘_ » being first.duly sworn, deposes and says that

he is employed by Covanta Energy Corporation as:at the SEMASS facility in Rochester,
Massachusetts; that he is‘paid on-an hourly basis; and that he received 4 request for
donations-to-Covanta Energy :Coxpomﬁgxi.Pbliﬁga‘l’ Action Commitiee on or about the

first quarter of 2008,

. Subscribed and sworn to before me, the undersigned nolary public, this %) day
of July, 2008. |

* Notary Public

MY COMMISSION EXPIRES; &39I L




State of Massachusetts )

, being first duly sworn, deposes and says that

iPlymouth County ) )

be is employed by Covanta Energ; tporation as at the SEMASS facility in Rochester,
Massachusetts; that he is paid o an hourly basis; and that he received a request for
donations to Covanta Energy Corpotation Political Action Comimittes on or.about the.

first quarter of 2008.

Subseribed and sworn to before me; the: mldersxgncd notary public, tlns',g; -day -
of July, 2008, )

MY COMMISSION EXPIRES: %}241‘20?‘—[



State of Massachusetts Y
Plymouth County )

c’f"] . sbeing first:duly swomn, deposes and says that

he is employed by Covanta Energy Corpotation as at the SEMASS facility in Rochester,

Massachusetts; that he is paid on an hourly basis; and that he received a request for
donations to Covanta Energy Corporation Political Action Cominittec ofi or about the

Subscribed and sworm to before me, the undersigned notary public, thzsgj_ day
of July, 2008. ) ' ‘




State of Massachusetts )
ST ) s
Plymouth County )

B L

 Fruseg veing firstuly swom, deposes and says that

he is employed by Covanta Energy Corporation-as at the SEMASS facility in Rochester,
Massachusetts; that-he is paid-on an Hourly basis; and that he Teoeived & request for

donations to Covanta Bnerg

y Corporaiion Political Action Committes o or about the

first quartet of 2008,

. Subscnbedandswomto before e, the undersigned notary public, thls_?giday
of July, 2008, o

MY COMMISSION EXPIRES: / )z
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- 40 LANE ROAD o FAIRFIELD, NJ 07004 ¢ 973-882:9000
o Marcli6, 2008
Dear Fellow Employee:

lnced your: hel y-oran

1ssuc that is very important fo.our busmess The Massachusetis Covanta
: ilsand f Covanta Energy Group and
our. business because 1t

'enables us to: suppor! candxdatcs who understand P ut issu ‘_ yand W
Wwé do business.

‘/busmcss ‘cnvnronment can be: changed substanually ThlS is why it is: crucxal that Covanta contmues to
have 8 presence among’ policymakers in Massachusetts.

By strateg:cally supportmg clectcd ofﬁcxa[s and candldates bag;cd n thcnr €O xmttce

i‘an“,,l e policy ami rcgulatory concemé which we face.

card s attached for your rcvww Plcasc takc 8. moment and carcfully take a look at it.

1 bope you will give serious consideration to this request for-a contribution to the Covanta
MA PAC to make sure our voices are heard!

Thank you for-your time and consideration.

Sincerely,

Enclosure

“Covapar- MA PAC isw registered politicol committee in Massackusetts.that contributes to-candidetes for state and local office.
Contributions are wot-deductible a5 chariable donations for federal tax purposes; All cofitributions o Covanta MA PAC are
‘votuntary, The guldelines abave dre wi¢re suggestions and you may contribute more orlessy or-nof contribute atall, without

o ‘concern-of favor, disfavor or reprisal from the corperation.
WASH, 1736326,



| COVANTAMAPAC
40 LANE ROAD o FAIRFIELD, NJ 07004 ¢ 973-882-9000

SEPARATE SEGREGATE TTATION DISCLAIMER NOTICE FORM FOR COVANTA MA
PAC WITH PAYROLL DEDUCTION AUTHORIZATION

YES,; T WOULD LIKE TO CONTRIBUTE TO.COVANTA MA PAC. I'WILL CONTRIBUTE:

_$50 __Swo. ___$250 5500 Other

Please npte that Massachusetts law prohibits contributions from: individuals in.excess of. 500.

Please make your check payable-to- “Covanta MA PAC”, Contributionchecks AND THIS FORM
should be forwarded:to-the Covanta MA PAC Administratorat:

Trish Ltberteu
40 Lane Rbid
Fairfield, NJ' 07604

Your check must be accompanied. with thename and ‘occupation portiu 7 of this: form. Please signdnd
return this form to Trish Libertell regardless of whether you wish to-participate:in the Covanta MA
PAC., If you would like to contribute:all or some of your contribution via -payroll deduction, please
complete and sign the Payroll Deduction Authorization: below:

rk'epayrall dedacrion pla.n. ST

Lrecognize that my/any contribution through payroll deductiou is:completely voluntary and in
compliance with State law, Itshall be-unlawful for Any perseh soliciting an-employee for contribution to
such fund to fail to inform such employee of his.or hier right to refuse to contribute without.reprisal.

‘Print Name ‘ T " Signature ' 7 Date
If you have questions, please call Paulz Soos at 973.882.7081 fh‘-zﬂi‘é‘ﬁﬁﬁéﬁ office..
Massachusetts law requires that wevequest the name;; addracs, occupation and employer for any person

who contributes.in excess of Two Hundred Dollars ($200).in.a calendar year.. Please. complete the
information listed below,

- — e - Addrus o

Oce.uéatiou‘ » Euployer

State law prohibits committees from accepting contributions from: foreign nationals. Are youaU.S.
Citizen or legal vesident? YES , NO

Covanta MA PAC s g registeréd political commitiee’in Massaiwsem h‘ml contyibiites to capdidatey for state. and local office.-

Contribations dre ot deductible as.charltable deviations for federal tax purposes: All contributions:to Cavanita MA PAC are

voluniary. ‘The guiddmcs abave arc.meve. mggzxdans and powmay contribute more or less, ornot comribute ag all, without
concern-of favor; disfavor or reprisal from. the. corpamrion

‘WASH_ 1736326.1
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‘Covanta Holding Corporation
Policy of Business Conduct
Liadies-and Gentlemen:

Covanta Holding Corporanon and each of I its § 'bsx dizries; inc udmgCovanta Energy Corporation and
Na A i 'tte' 1o conductmg business etlucally and

beheve are: apphcable to your actmues

Thank you for your cooperation.

Anthony J..Orlando:
‘President and Chief Executive Officer
Covanta Holding Corporation

Policy of Business Conduct 3
September, 2007



OR, I¥ YOU PREFER TO REMAIL NYMOUSYOUCANCONTACT
THE NETWORK 1-800-241-5689
Call Toll-Frée  From Any Location Any Time
. You' DO NOT have 10 { give your name,
For international calls, call collect 770-409-5006
OR

THE CHAIRMAN OF THE AUDIT. COMMITTEE OF
“THE: BOARD'OF DIRECTORS OF COVANTA HOLDING CORPORATION:

k-or Covanta’s Audit Comnittee will be handled ori:é confidential
Only the substance tay be referred to Covanta’s’ ‘management.

We prohibit retaliation agamst an employee who has filed, in good faith, a complaint under this policy or
Jmder. any:law.or for assis complaint’ lnvestiganon -Any Supgrvisor or member of management
“who knows.an employe being harassed; discriminated or retaliated against and fails to address the
situationor fails to-notify higher management will be: subject to disciplinary action,

‘Policy of Business Conduct
Scp’ocmber, 2007



Covanta Holding Corporation
Policy of Business Conduct

Our Values.

:sﬁ‘engths 0 r.the mdlvxdual and the advantage of dlversny
v Trust: keeping our promises.

Resp y: taking the initiative:to speak up and Teport coneerns regardmg ethical conduict:
and to seek rehable guidance in cases of doubt:

obgymg the federal state and local laws of the Umted States and any. other coumry

v .Ciﬂzxenshlp :

suogess..

Policy of Business Conduct 5
September, 2007



General Principles Regarding the Conduct-of Our Business

We comply fully with alf laws, rules and regulations that govern our operations nationally and
abroad,

We strictly: prohibit the use of our funds or assets for-any unlawful of improper purpose.
No-one may establish an undisclosed or unrecorded fund or asset for any purpose.

No'one:may make false or artificial entries in-our books and records for ‘any reason, and no-one:
shall engage in any arrangernent that results in.such-prohibited act.

No fone'may approve or make.a payment on behalf of Cov:

poFting the payment.

‘Any-employee having information orkno lgdge* ]
violation of this Policy isirequired to promptly re

All management employees are required to reviewand approve. disbursement vouchers in

oe'with our-purchasinig and payment policy which includes all expense.réports of their
:subordmate employem

1 \ur'busmess Managemem w111
riate standards forénvironmental protection, health and safety. Inithe'absence of clearly:

ap ]
.deﬁned environmental, healthand s fety laws, regulations or standards, you should.sesk. guxdance from-
their immediate supervisor or our General Cotrisel.

Wewill keep acéurate records pertaining o environmental, health and safety matters as: requued by law
‘grregulation and our ow policies.

ust report promply. breaches of this policy to- 'your immediate supervisor; to the environimerital
) : ﬂlty or to the department head for envxronmental 0

“Our health and safety policy is based on our commitment to the ongoi sgration of heal

‘nto-all ctivities with the:objective-of eliminating illnesses and injuries:and continuously improving "
performance. These principles are as follows: - ®

Policy.of Business Conduct 6
September, 2007



» Nothing iz more important than héalth and safety ...not production, not throughput,
not profits.

¢ Accidents; illnésses and injuries:are preventable...they are notinevitable.

» Health.and Safety is a management responsibility...and health and safety car be
‘managed.

¢ Health and Safety is an-individual responsibility...and a.condition of employment.
¢ ‘Health and Safety is 3 way of life...around the clock, both on and off the job.

. .Every task must be performed w1th a.concern. for health and safety ..for ourselves

thch;we operate

‘Our environmental policy is‘erabodied in five principles;

protective of huran health and thie environment.

. Compliance...We will manage our'work to-assure conipliance-with all appﬁcable
environmental regulations and requirements.

sachwvmgisupenor,,awm-eness and_vper_f rinaince:

Accura"te:’B‘mk’s;san_ilifRe‘cords

Our books, records and accounts must: accwately, fairly-and in reasonable detail reflect transactions and
dispositions-of assets. We do:not establish or:maintain for any reason unrecorded funds or.assets,
domestically orabroad. Wedonot'make for any reason false, artificial-or misleading entries in: our books
and records :(mcludmg tax veturns), ‘We donot engage in any arrangement that results in these prohibited
ot effect transactions-or make: payments domesucally or abroad, with the intention-or.
.understandmg,_ that the transaction or payment is-other than as described in the documentation evidencing
the transgction or supporting the payment.

I you believe any such fund, asset, entry, transacti
‘contact'our General Counsel or respond as provid:

ayment :mght exist; youshould immediately
Bitegtity of Financial Statements and Financial Information

‘Policy-of Business Conduict 7
September, 2007 .



Our financial statéments.and other finaricial information pubhcly disclosed must be fairly presented.in-all.
material respects. ‘Our financial statements, including the notes; and other:information contained inour
public reports must:

»  reflect the selection of appropriate accounting standards;
¢ reflect compliance with applicable-insurance laws and'regulations and the preparation of our
National American Insyrance: ‘Company of California (and its subsmxanes) financial statements

pursuant to statutory accounting requiremenis-applicable to our insurance business;

' ‘properly apply these standards; and

| financial information that:is‘informative-and reasonably reflects the underlying
Yransactions and:events;

‘Additional disclosures:should be‘included to provide theuser with.a materially-accurate: picture of our
financial condition; resulfs of operations:and-cash-flows.

.COnEern or- youare womed about retahatlon, please com
‘Officer,. Chief: Financiat Ofﬁccr, General Counsel, or

Inthe alternative;, youmay also report concermns anoriymously:as provideéd in:this policy,

‘Our Chilef Financial ‘Officer wﬂl receive' -retain drid réspond.as he
recelved regardmg accounnng ; ;

: thervnse fheet all the
ou assxst m the preparauon

0f ymously 4 prowded i this pohcy
Internal Accounting Controls

In'com\ liance with federal law relating to public: corporations;
ial

; we-design.and maintain g system of
untmg oontrols suffic1ent to: ptovxde assurance ‘that transactions are: executed in

1 : - ge rally accepte k.accountmg'
pr 1ples or. other cntena apphcable to: such statements and to mamtamuaccountmg principlés or other
critéria applicable to such: statéments and'to maintain accountability for assets; (c) access to such assets is
permitted only in accordance with management's general or specific authorizations; and: (d) the recorded

Policy of Businiess Conduct 8
September; 2007



accountability forassets s compared-with existing assets at reasonable infervals and appropriate action is
taken with respect to any differences.
‘Pisclosure Controls

It is the'responsibility of our anagement, under the direction of the: C}uef Executive Officer, the
‘Chief Financial Officey ef Accounting Officer to-establish an ‘mafritain disclosure controls
and.procedures for the: Company» to periodically review and evaluate:such-controls and procedures; and
‘to disclose to the. Audit:Committee and to our auditors any significant deficiencies in the design.or.
weaknesses-of intemal.controls, or fraud (regardiess of materiality) involving persons havirig a significant
role in the:Company’s internal controls..

Disclosure controls are procedures designed to 1dent1fy information- potentlally subject to disclosure under
the Securities and: Exchange Commission’s rules, ‘inf rination relevaritto:ana of the nieéd to

‘ ks pertaining {o-our business, an tion that must be evaluated for
s'and Exchange Commission’s 1t disclosure of material
statements:required-in Commiission reports niot misleading.

.. If you are‘involed in the - pre drdtion’of our reports required
B you::should Yoe familiar with that policy, which may ‘be obtained from
" Auditor Conflicts-of Interést

'erfonn any audlt serv:ce 1f the Chigf Executiv “Off icer,

Prohibited Services by Covanta’s. Auditors

We do notretain the pubhc ‘dccounting fir auditing our books and recordsito provide any'services: in
addition tothese:pertaining o its audit without the consent of the Chief Financial Officer-and the Audit
Comniittee, In no event-will 'we retain anditors to provide the: following non-audit services:

. 'bQle;e.Epingfqrj‘pthgrﬁs?wic;cs:teléted to-ou‘raccounﬁng"r,ec_;bxfds.Or'ifil;jan;iial"statements;
» finaiicial inforimation systems design and implementation;
*  appraisal.or valuation:services, fairfiess opinions, or contribution-in-Kind réports;
‘o actuarial sérvices nnrelated to the audit;
* infernal aiidit oitsourcing services;
 management:{unctions or hunan resources;
»  brokerordealer; investment adviser, or investnient banking services;

¢ legal services'or expert servicesunrelated to the audit; or

Policy of Business Conduct 9
September, 2007



vice that the Public Company Accounting Oversight Board determines, to be
ble.

in o1it- atiditors 1o provide any non-audit service we will
1d Exchange Commission; in accordance with th
cyan the retention-of auditoys to'p 7

disclose this in our reports filed with the

nrmission’s rules.and forms. We have a
fces [ contemplating

amiliar with that policy which

;R’eil"a’;‘ﬁoﬁsliigs_:\?ﬂth‘-Al’lﬁ‘difors}ﬁﬁ’d‘ilfn‘iide-ﬂc.coun“tan't"s 4

tors; officers and employees may not do-anything which would fraudulently influence; coerce,
¢ or misléad our inside accountants or-our outside-auditors for the purpose of rendering our
1l statemients or Securities and Exchange ‘Commission reports materially misleading, Our

ctors;. officers and employees may not give any-assignment o our auditors without the prior consent
of the-Chief Financial Officer and the Audit Committee.

Prohibited Loans to Directors and Executive Officers:

orifidential information; or (c) misuse
il "ou-would ‘also havea conflict of interest
uses, minor children:or.any-other. family members living in‘the
rsofial interest, direct, or indirect, in any of our suppliers, customers or

tto.our General Coimisel. After you
to whether you should divest yourself

ether.your job furictions must be realigned.

You:and the members of your immediate family (including spouses, mirior children or any other family
membets living in the same household) may not own an interest, direct or indirect, in any of our suppliers,
customers; ot Competitors, unless approved by our General Counsel and/or 'our Board of Directors or
committee:thiéreof, as applicable. This does not apply to:an intérdst 0 two percent (2%) of the-

‘outstanding stock of a corporation if such'stock is-available: . egistered securities
; : ' y b intefested. in acquiring,

Outside Employment

Policy.of Business Conduct. _ 10
September, 2007



You may not engage in-outside employment.or activity which would conflict-with Covanita’s: interests, or
‘which would reduce your. efficien performing your employment duties to us, unless such outside

employmetit or activity is approved by our General Counsel-and/or our Board.of Directors or committee
thereof; as apphcable

Related Party Transactions

Related parties include (a) an organization’ of which one-of out officers or directors is also ari officer or
director; (b) an organization of which onie 0f our-officers or directors is the beneficial owner of ten
‘percent (10%) or more of any class of securities; {¢) any trust in' which one.of our officers or-directors has.
:a substantial interest, or:serves as trustee:or in-a similar fiduciary- capacity; or(d).any.relative-of one of
sour officers.or-directors who:may significantly influence or-be influenced by a business traisaction with
‘&n organjzation of which he:or she is an officer-or director:

esumed: to:deal-with.one another at arm’s’ Tength. Therefore, if any ore of

action exists-or might.ocour'that is othier- than.at arm’s: length,
our General Counsel, and such related sparty transaction must be.approved
mmitice thereof, as applicable.

Political Contributions/Lobbying

Federal, state, andlocal laws:i impose various restrictions on political campaign contributions. Under
federal law:a corporation may not make:political contributions to federal political candidates-or campalgn
commitices; Tie extent 1o which corporations are permitted 1o contribute to state political candidates or-
campaign comniittees varies from state 10-state.

We wxll only‘make pohhcal conftri

In general, employees are free fo:make a personal contribution to any political candidates or
commitices as-an individual and not as a representative of Covanta, subject to.the individual
Himitations. under stateor federal law;. However, members.of our Board of Directors and our:
officers:-who con bute-as individualsto cand:dates for state oﬁ' ice in N ew Jersey and Maryland,
‘may be subject to: certain_co' ributwn Hnilis and/or
verbe

manage

S of" ; id empls ! esponslbxliua for.our Conanecticut
facllmes to candldates for cert m state o‘,_ ,»ces in Connecticy

_ré prohibited..

d changing, Prior to making or

a Covanta facility or resource for political
t:ou § anid our General Coumsel: If you have any’
tquesnons concemmg a pelsonal contribition, p sase contact: our General Counsel.

:Pmnanly in order to:make contributions to federal political candidates or committees, we have

established a federal political action committee {(or “PAC”). Contributions to thé PAC by eligible
'employees are voluntary. Whether an employee contributes or not results in no favor, disfavor or reprisal
from Covanta. The PAC will comply with all related federal and state laws. ‘

Policy of Business Conduct 11
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ompany also hias Written procedures which - must be followed before'a proposed political

ution:or expenditure: ismade orany action is takenv.regardin_gr-a:contributipn or:expenditure, Only
our Director of Government Affairs may initiate these procedures,

The )

Afyou interact with federal, state, or local public officials on behalf of Covanta, you may be required to

Tegisteras a-lobbyist at the fedéral, state, or local level, Federal, state, or local law: may also require the

disclosur ny such interaction which qualifies as “lobbying activi . ‘Suchilaws also/generally

) funds forlobbying activities: You shoul engage in lobbying
ur behalf without the prior.approval of our General Counsel and our

Dealing with Government Officials

1t you deal viith federal, state, local or-foreign officials, you must avoid even the appearance-of
Sinprop \
‘publicity for both

e:in thisregard can result in legal violations; loss of. business, as well as-damaging
Covanta and'you:

rrules, ifany. In addition, you
Yy-appear perfectly proper but
fficidls or the media. All

eral Courisel:

it the procurement process. For.
feceiving proprietaty or source

na o'the award of d ¢ juires comitractors to:maintain accurate records of
charges and to ensure that all cost and pricing data are currént, accurate, and complete; and bars
employment discussion by contractors with procurement officials during the procurement process. Many
state and local Taws impose similar requirements. If you deal with: government agencies you should

familiarize yourself with these and othet requirements under appropriate procurement laws.

klet dealing with Gifts and Entertainment for additional policies with
ental officials,

Gifts and' Entertainient:

idards of behavior in:our dealings with our customess, bo

the public and private
1" with our suppliers.and service providers. ‘

Various federal, state, and local laws prohibit the offering, promising or giving of anything of value to ari
employee, agent or official of a federal, state, local or foreign government if the gift or- gratuity is inade
with an intent to ififluence such individual in the e forimance of an official act; or because of an.offieial
‘act perforitied or'to be performed by the public official. Federal, state and local public agencies have
developed detailed guidelines concerning when pe_x_s_pns,:dea;lm'g;with:azpaiﬁcwar'a'ge’n‘c}_é may properly
provide a public official with gifts, entertainment, refreshments, tratisportation, lodging.or meals in

Policy of Business Condiict 12
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connection. with a business meeting. Such guidelines may-contain. «express exemptions ‘which may allow a
federal, state, or local governmert employee, agent or-official 10 accept agift which is below. a certain

dollar amount.(individually and. aggregatmg all.other: glﬁs in:a.given year) and thus.considered nominal in
value.

) ' n.s%may vary

. ] Brenit agencles, and 1o :glﬂs enteminmen_ .ftransportauon, lodgm . refreshments or meals
may be provxded unless expressly: autherized by law orthe agency’s stated policy. Note that it is always
‘important to-avoid even the appearance’ ‘of impropriety.

“Thesé rules are complex. It may be difficult to'establish that gifis are not made for improper purposes’ -and
't6-avoid any appearance of i impropriety. ‘Therefore, it is our policy not to entertain orto provide
meals or refreshments ot to offer, promise or make any gift to any government employee, agent ox
official federal, state or local public authority or foreign governmient, unless they are:

(2) customary and legal under applicable’laws and regulations;
i"(b) nomma] 1n value,

{dy reported as: requlrad by apphcablélaWs;.and-regulauons..

gets the requlrcments outlined above,.and

‘Gifts:should be reviewed it the context of the following criteria:

» Giftsinthe form of: cash; stocks, borids:(or'similar types of itemis) are unacceptable; urider any
circumstances.

¢  Gifts must be in accordance with normally accepted business practices and applicable laws, and
comply with the policies of the organization employing the recipient.

«  Subsequent public disclosure of all facts should not be embarrassing tous,
Sectorcustomers: or suppllers, Tavish: expenditures are.to be avoided. ‘The costand

niature of the eutenaihinent shiould be planned and carried.out ina ‘way-which apptopriate and
teasonably furthers the conduct of our business. Employees of potential private séctor customers may be

Policy of Business Conduct 13
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transported 1o, shown, and served.af our locations as:part of the riormal sales effort at-our expense. Of
course, such travel shiould niever be a° subterfiige to provide-otherwise proliibited entertainnent.

not.our initerit 1o eliminate: gifts: made in-atcordanice with: normally: accepted ‘busiriess:practices, such
hday gl, Jorto elumnate normal. busmess entertamment, where we. 5113 accordance Wit estabhshed

Similar guidélinesreflect our policy with: respect to gifts and entertainment recelved by our employ¢es
‘from:suppliers, ¢ustomers atid others.

‘ﬁ’om ahy suppher or custonier shotild not be accepted in any year, and any
n recelved by an employee should normally be returned to

8 ake:the return.of the gift detrimental to.our

~consulted for a:decision onithe proper course:of

| FESPEE toentertainmeit, the same:-critefia. apply: Employees stiould never: «accept: socialinvitations:
wh re the ¢ostis lavish-or extreme andis intended to:influence-or interfere: with business decisions,

Impmperﬁii?gym'ents».lio ‘Government Oﬂicmls,l’ohhcalPartl% and:Candidates.

Finder’s aud Agent's Fees

¢ compensation fof soliciting, securing or retairiing business for us
oroval of our General Counsel, and only pursuant to a

for. determxmng the consultant’s fee. Any questions regarding this
fxssue must:be-raxsed with our General Courisel,

The circumstances to be. considéréd with' tespect to whether a consultant may be retained for this purpose
is permissible, include the following:

* Isthecounterparty aware that the consuliant is receiving a fee?

* Isthe payment proportionate to the services rendered by the corisultait, “faking into-consideration
the results achieved and normal business practices?

_Pohcy of Business- Condrict 14
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'» Thie background of the consultant and the relationship of the consultant to the custoraer.
+  The nature of the counterparty, especially whether it is a public entity.

. Thelegality of paying success fees. (In many: Junsdlctlons, the payment of success-fees to'a
‘consultant to advocate on behalf of a bidders proposal is prohibited.)

employees: workmg for yoirdoi as well,

Ttds:important to. avoid the following:
*  discussing prices withcompetitors - gver;

% discussinig or agreeing with'competitors to restrict:or increase levels of production;

+  agresing with competitors to adhere to certain prices or otherwise restrict price;
* discussing or coordinating bidding with cotapetitors;
*  discussing customers, markets or territories with competitors;

*  requiring.a customier to buy products only from us, without consulting our General Counsel;

*+  discussing or agresing with: competitors-to boycott suppliers or-customers;

‘#: offering customer prices or terms roore favorable than.those offered competing:custorers unless
Justified by:cost savings, the need to-meet competition-or: changed market conditions;

* usinig one product as leverage to force orlnduce a'customer to purchase another product; and/or
any concealment of wrongdoing; report it promptly to our General Counsel-or as provided.in this policy.
Joint Ventures
In some situations, joirt activity with'a competitor. is accéptabléainder the antitrustlaws. However, it can
be difficult to identify antitrist issues:in this context, Accordingly, all joint ventures or joint activity with
any Competitor should be.discussed in advance with our Gerieral ‘Counisel.

Trade Associations

Policy:of Business Conduct 15
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We belong to trade. associations only when such groups contribute: significant benefits to justify the time
-and cost of membership or support. Trade associations, by their nature; involve meetings and discussions
with competitors, and care must be taken to avoid antitrust problenis (see antitrust guidelines above).

Failure to observe these guidelines canresult in serious lisbility to-us and to the'individuals involved and
will genierally result in termination.

Th_e senior menager in'the businiess-unit joining a trade association must maintain the following
information:

»  thename of esch trade association of which we are:a member pertaining to his or her business

+  acopy-ofall communications made to'trade associations; and

' all requests for dues, payment and other contributions to trade associations.

'General Counsel,

;Joint actior which is illegal under the antitrust laws i i§ ot made ]egal becaifse it oCours:as.4 0
: -association PamCIPatlon. You should not answer trade association questionnaires

information relating to prices or othier termns and conditions of'sale or purchase: All such quesﬁ nhaxres
ust be forwarded to our Gerieral Counsel.

h meetlng where.competitors. ére present. |

Sales Practices

An employee should never knowingly misrepresent any of our products or services.or the product or
service of a competitor.

Intellectnal Property and Confidential Information

_ ucts, researc ork or developmm an other non-
ou well 2 ts of customers and suppliers represent our intellectual
property, and.are» among o\ most.»valuable dorporate assets. ‘You should tot use such. information for
your own benefit or give it to others. Care must betaken to avoid inadvertent as well as intenitional

Policy of Business Conduct 6
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disclosure.. Youmust adhere fo-the Conﬁdem)ahty Agreement; you mgned ‘when: you joined Covanta, We

employees ; with disabilities in accbrdance with law

Wefully oomply vmh all govemment reqmrememsa against
: .- 1‘,

-‘\ivhether verba] physxcal vxsual or otherwise - that could be consu:lered
not be tolerated Anyone engagmg m sexual or: other harassmem will be

. ,-.anve, as a: result of
 hostile: work environment;

Y

* ‘Unwelcome séxual advances;
» Requests:forsexual acts or favors;

«  Comments madeto'individuals as a result.of their gender;

*  Inappropriate c-mails, jokes or sexually oriented language;
v Personal questions.about sexual or social life;

«» The use of subtle hints, suggestions or unseemly gestures;

Policy of Business Conduict 17
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+ - Display of inappropriate photographis, cartoons or other inappropriate materials;
¢ Ruds actions or leefing; and/or

¢ Any otherverbal or physical conduct which has the effect of treating an employee or employees
differently from other employees on the basis of gender. _
ibited Harassment; Harassment because of an individual’s race, religion, color, national
ty, nationality, age, marital status, gender, sexual-orientation, handicap or disability,
ce or any-other status protected by law is:also unlawful'and is prohibited by us; Examples of
Sould include, but are not limited to, the following:

‘military sei
‘harassment

* Ethnic or other jokes or.remarks relating to-aspecific protected group;

* Kidding, joking, teasing or other verbal abuse relating to-an individual’s protected status;
Cartoons, e-mail or other communications referencing:a person’s protected status;

. Tﬁe use of slang, derogatory or demeaning language; and/or

*  Physical-or other conduct aimed ata particular person as a result of their protected status.

] particilarly mianagers; have a responsibility of keeping our work environment fiee of
assment,

If you.wantto/report an incident of sexualor ottiér unitawful hiarassment, you should take thie followirig
action; | )

Report the incident or complaint to. your manager. .If the:manager is unavailable; is'the subjest of
the complaint, or does not resolve the problem satisfactorily, you should contact your Vice
President — Human Resources.

o coopérate with investigatiors.

Upon completion of the investigation, we will examine the évidence aid decide what course of action o
take, Ifit is determined that an employee has discriminated or is discriminating against or harassing.
another employee, appropriate disciplinary action will be taken, up t0-and including discharge.

We prohibit retaliation against-an employee who has filed, ini good faith, a complaint under this policy or
inder any law or for assisting in a ngplvaintvinves_tiguaﬁgnf. :Any- supewisor.for_ member-of management
Policy of Business Condust ‘ 18
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‘who knows an employee is béing harassed, discriminated or. retaliated against and fails to address the
situation or fails to notify higher management will be subject to disciplinary-action.

Substance Abuse
1“4 more detaz‘led dzscusszon of our. Policies Regardmg Substance Abuse

workplaces, and we haVe the ngh :mvesugate and. search these premxses in appropnate c1rcumstances
to-¢nsure: these substances-are/not présent.

As.a:condition of employment:and contifiued employment, you njust abide by'ﬁthi‘_sj‘:péli‘icya

The prohiibitions of tliis section apply wherever our interssts may be adversely affected, including any
time an employee is:

+ Onour premises;
s ‘Conducting or performing Covanta business; regardiess of location;
* Operating or-responsible forthe opération, custody, or care ofour equipment or ottier property; or

* Regponsible for the safety of others in the conduct:of our business.

¢  Being under the infliietice of ulcohol.

Mlegal Drugs: ‘In-eny situation in ‘wiiich We have an interest, the following acts are prohibited:

*  Use, possession, purchase, sale, manuficture, distribution, transportation or dispenisation. of any
illegal drugs-or any-other controlled substance; or

* Being under the influence of any illegal drug or other controlled substance.
Legal Drugs: In any situation in which we have an interest, the following acts are prohibited:

» Abiuse of any legal.drug;

Policy of Business Conduct 19
'September, 2007



o Purchase, sale, manufacture, distribution, transportatnon, dispensation or posséssion of any legal
‘prescription drug in'a manier inconsistent with: law;;or

* ‘Working while impaired by the use of a legal drug whenever such impairment might:
> Endanger your safety orthe safety iof any othisrperson;
» Pose arisk of damage to-our propeity; or

> Substantially interfere with your job performance,

to mvesugate and search these premzses in: appropnate circumstances to ensure: ﬁrea:ms are fiot present.

Securities Trad ing Policy

General-Legal Congerns.

Asemployees:of a company whose stock is: traded pubhcly,
securities laws if Ware onsxderm v %

*» mneworrevised-estimates or projections of future earningsor losses;

*  adverse events that have affected the performance of one or more of our facilities;

Policy of ‘Business Condict ’ 20
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» newsofa pending or proposed merger or acquisition;

* news of transactlons ‘m-our securities, such as an offering of stock, debt securities, or-a tender

s declarationofa stock split or: dividend;

» newsofasignificant sale of assets or the disposition of a subsidiary;

o new project developmerit;

» facts related to potential litigation, enforcement actions, regulatory complianice or the costs:
associated with any of the foregoing;

' change'in anditors or auditor notification that we may no longer rely-on the auditor’s audit report;

s changesinexecutive management or our Board:of Directors;

*  gains.orlosses of a:substantial customer or supplier;

hén a securities transaction is ‘subject to scrutiny, it is viewed after-the-fact, with the benefit of
, As ilt; beforé. engagmg in‘any transaction, you should carefully consider how:régulators
>and others might view the tramsacuan in hindsight.

.Any questions about whether certain information is matérial and/or nonpublic should be.directed to our
Seneral Counsel. If; you: violate: any:of these prohibitions, you may subject yourself; us; and our officers,
: vand-supervisory personsto-civil and criminal liabiliy.. Penalties may include acivil penalty-of
up threeum sthe profit gained or loss.avoided and: riminal penalty-of up $1 million-for
-and $2:5 million for entitie: ur iy also-be subject to.a. jail feri “up toden‘years.
Viol ition of this policy-is.a basis-for and may-result in'your immediate fermination:of: employment.

Our Guidelines.
We have established: gmdehnes for-ouridirectors; officers and employees who degire to engage in
‘transactions‘involving: : ,‘bonds, debentures, -options; warrants and any other sxmﬂar

instrument 10; or denvanve of; 'the foregoing, We refer to these instruments collectively : as “Company
Securities”,

«All of our-directors, officers and employees (and those of our subsidiaries) shall;
* Coniply withall laws applicable to-the tradiug of Company Securities;

. Subject to the exemption stated below, not buy or sell Company Securities at any time that they
possess Material Nonpublic Informafion: relating to Covanta or our businesses;
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or 'dbyus and-unless the
riate; to keep.such information

. Not permit-any member of his or hier family or other household member. (mcludmg spouses,

-children or-any: other family members living in the same:household) to engage in'any . of the
activities prohibited by this:policy;

‘Notengage in frequent.or speculative trading of Company. Securities;.

«inshort sales of, or buying or selling of puts; calls or other derivatives of Company
‘Bectriticsy | o

£

‘Not:submit any information about'us: to any web-site or “Chat:line” unless-authorizéd by us'to.do
so; and

are. i, complxance with this policy before engaging in any transaction involving

*+ ‘youtrade during an “open window period”; and

» you provide two (2) days’ prior notice of such transaction to our General Counsel or his-or her
delegate.

,An open wmdow penod” begms aﬁer one (1) full ,tmdmg day has; 'elapsed'after (x) issuance viaa press

transfer my”Company Secunnes durmg any perlod 1dent1ﬁed as a “blackout penod” under our. ind:vxdual
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4  PI
and dlsposmons of Company Securlties The a.l
‘the proﬁt an. mdmdual may be: decmed to ha

;lS exempt under Section 16(b) of the 1934 Act, Llablhty undér Section l6(b) is based updn bright’lin
‘rules'and cannot be. avoided by showing thatthe director or officer involved did not in fact possess any
‘Material Nonpublic Information.

:Lzmited Exemption for. Pre-Approved Trades.
Rule 10b5-1 ofthe Securifies: Exchange Actof 1934 permlts, invery limited circumstandes;.a-director,
‘ buy or sell Company Secuntles at tnnes that he-or she possesses Matenal

'up, falmfy, or’ make & false emry docur T tahg object with the mtent o unpede
obstruct, or influence the' investigation: othier i mqulry ofa govermncnt agency. Failure to adhere to:this
rile is tiot only a serious breach of our policy but also a serious violation of law which may result in large
fines:or extended jail sentences.
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biquiries from Government Agencies

Many of our businéss activities are.in areas: whxch, from time to time; may be the focus of written or oral

inguiries or investigations by government agencies. In each. instance, our General Counsel will
coordinate the response.

1 the inquiry is Writien; & copy must be forwarded promptly to our Gerieral Counsel.

iate: response should be non-commlttal and.

‘Misuse of our electronic:commusication networks is a vxolatmn of.our

rdlsmphnary action up to-and including termination of employment.. T addition; a3 vxolatmn may have
legal consequences,.

Misuse of our electronic-communication networks includes, but is not limited to:

Sending or forwarding chain letters, personal advertising, or excessive pérsonal messages;

risits statemients pertaining to race; nationality, origin, ethnicity, gender,
ability, age, or any othier personal characteristic;

» ‘Excessive access:of non-business.related Web-sites;

* Making solicitations;

s Divilging confidential-or proprietary information;

»  Deliberately flooding or disrupting electronic traffic inside and outside of Covanta; and/or

+ Distributing statements inimical to our reputation, welfare-and best interests.

recipient..
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‘Toassure compliance with this policy, we reserve the right, subject to:applicable law, to. monitor for any
purpose. all coimunications: délivered via otir résourceés; including but not limited to, ielephone
‘commimications, information or materials created or stored.on: the.our: network computer:systems:oron
your assigned personal computer. Before any:telephone-related monitoring is-conducted, approval must
be obtained from: our General Counsel to avoid violation of federal or state law.

‘Intemet users are responsible for virus-checking any files downloaded from the Internet, Intémetsers

‘will be held accountable, for any damage caused by & virus they introduce to our network or computers
via the Internet:

Copyright Policy

We recognize and respect intellectual ‘property rights and our legal obligations with respect to.our use of:
: copyngbt protected materials.

:'Y-'ou may not reproduce any oopynghted work:in pnnt video, or:¢lectronic form'in violation of the: law:
; : cip ensureno v10 ion is by. recexvmg e:;p;ess wntten penmssxon of thc copyngbt holder :

‘Forall other. copyrighted works, you must obtain permission -directly from.copyright holdérs.or their
licensing representative,

»'Quwuons concerning copyright procedures,:orif you need help to determine whether a work is.covered.
by the CCC license and how-to handle any special copyright issues, should be addressed to our General
Counsél,

Annual Diselosure

“You must Certify at least once a year; by-execution of
.fP D icy of Business Conduct and delivery thereof fothe:
récently read-this Policy.of Business Conduct and:are complyis
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Speak Up!

IF YOU HAVE ANY CONCERNS, QUESTIONS OR SUGGESTIONS CONCERNNG THE

OR, IF YOU PREFER TO REMAIN ANONYMOUS, YOU CAN CONTACT:
THE NETWORK 1-800-241-5689

Call Toll-Free.  From Any Locatlon Any Time

Cassville Station.
Jackson, NJ 08527

Information:reported to TheNetwork or Covanta’s Audit Committee will'bé handled on & confidential
anonymous basis. Only-the substance may be referred-to Covanta managémetit,

Covanta: prohibits retaliation: against an: employee who: has filed, in good faith, a: complamt underthis
policy. or-under-any:law-or for: -assisting in a"complamt mvestlganon. Any: supervxsor or member of
management who kiows: p etal

address the:situation. or fafls fo:
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) applicable to Covanta
derstand the purposes and
ko i  the Company requires:
ts busiriess; 1 ackniowledge & résponsibility to:comply with this bookfet in
usiness-and, to the best of my ability, I-will uphold and apply these: guidelines
in‘doubt T will seek advice and guidance as provided in the booklet before.

ind that failure to-comply with these guidelines will subject me to disciplinary.

> ethical guidelines set forth in the Policy since the dateof its last
date set forth below. (This:paragraph does-not apply-to new hires
‘time,) :

Einployee Name

‘Name:of Employer _

Position

Location __

Date

‘Policy of Business.Conduct
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CERTIFICATE OF SERVICE

I'hereby eertify that I have this day caused the foregoing document to be

served upon the following persotis via first-class miail:

Tony Orlando

CEO

Covanta Bnergy Cotporation
40 Lane Road.

Fairfield, NJ 07004

Rebecea J. Baldwin

Law Offices of:

Spiegel & McDiarmid LLP

1333 New Hampshire Avenue, NW
Washington; DC 20036 '
| §79-4000
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Scott H. Strauss, Esq. APR 1 5 2009
Spiegel & McDiarmid, LLP

1333 New Hampshire Avenue, NW

~ Washington, DC 20036

RE: MUR 6100
Covanta Energy Corp.
Dear Mr. Strauss:

On April 2, 2009, the Federal Election Commission reviewed the allegations in your
complaint dated October 20, 2008, and found that on the basis of the information provided in
your complaint, and information provided by the respondents, there is no reason to believe
Covanta Energy Corporation, Covanta Energy Corporation Political Action Fund and Joanne
Pagliuca, in her official capacity as treasurer, violated 11 C.F.R. § 114.6. Accordingly, on April
2, 2009, the Commission closed the file in th1s matter.

Documents related to the case will be placed on the public record within 30 days. See
Statement of Policy Regarding Disclosure of Closed Enforcement and Related Files,
68 Fed. Reg. 70,426 (Dec. 18, 2003). The Factual and Legal Analysis, which more fully
explains the Commission's findings is enclosed.

The Federal Election Campaign Act of 1971, as amended, allows a complainant to seek
judicial review of the Commission's dismissal of this action. See 2 U.S.C. § 437g(a)(8).

Sincerely,

J’Wﬁ% Flyeho

Sidney
Assistant General Counsel

Enclosure
Factual and Legal Analysis



FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

MUR 6100

RESPONDENTS: _ Covanta Energy Corporation (“Covanta”)
Covanta Energy Corporation Political Action Fund
and Joanne Pagliuca, in her official capacity

as treasurer ("PAC”)

L INTRODUCTION

| Complainant Local 369, Utility Workers Union of America, AFL-CIO (“Local 369™)
alleges that Covanta Energy Corporation (“Covanta™) solicited contributions from its employees
for the benefit of its federal PAC, Covanta Energy Corporation Political Action Fund (“PAC™),
iﬁ a manner that violated the regulatory requirements set forth in 11 C.F.R. § 114.6. Specifically,
the complaint alleges Covanta solicited employees outside éf its restricted class, but failed to
notify the union of its intention to make such a solicitation and offered a “payroll deduction”
method of payment for employcé contributions without offering that same payroll method to
employees for payment of union contributions, in violatiqn of 11 C.F.R. §§ 114.6(c) and (¢).
Because it appears that the solicitations alleged by Local 369 were made by Covanta on behalf éf
its state, as opposed to federal, PAC, this allegation appears to be without merit. Local 369 also
alleges that Covanta solicited employees through its employee handbook, in violation of
‘ 11 C.F.R. §§ 114.6(c) and (¢). Covanta directly rebuts the allegations in the complaint and
correctly asserts that the relevant paragraph in Covanta’s employee handbook does not rise to the

level of a solicitation.
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| Based on the available information discussed below, the Commission finds no reason to
believe a violation occurred and closes the file.
IL FACTUAL SUMMARY
Local 369 represents 128 employees working at a waste-to-energy plant owned and
operated by Covanta. In mid-2008, Local 369 became aware that Covanta was soliciting
rdon‘ations from Covanta employees for its PAC. Local 369 alleges in its complaint that Covanta
solicited employees for contributions to Covanta’s federal PAC, failed to notify Local 369 of its
intention to make such solicitations, and failed to make the “method” used by Covanta to
conduct the solicitaﬁon available to Local 369. Complaint at 1-2,
| Local 369 then states in the complaint that Covanta was soliciting contributions to its

federal PAC through a paragraph in its Policy of Business Conduct (“employee handbook™ or
“handbook™), given to new employees and certified annually by existing employees as having
been read. Complaint at 6. This paragraph states:

'Primarily in order to make contributions to federal political

candidates or committees, we have established a federal political

action committee (or “PAC”). Contributions to the PAC by eligible

employees are voluntary. Whether an employee contributes or not

results in no favor, disfavor or reprisal from Covanta. The PAC

will comply with all related federal and state laws.
Complaint at 6; Attachment 11 at 11.

As support for this allegation, Local 369 asserts that the receipt of unitemized

contributions reported from 2007 to 2008 by Covanta’s federal PAC indicates successful
solicitations of Covanta employees. In 2006, Covanta PAC reported no unitemized

contributions. In 2007, Covanta PAC reported $18 in unitemized contributions. In 2008,

Covanta PAC reported $3,355.53 in unitemized contributions. Complaint at 7. In its response,
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Covanta argues that the language in its employee handbook does not rise to the level of a
“solicitation.” Therefore, the act of distributing the handbook, without more, is not a violation of
the Act as alleged in the complaint. Response at 7-8. Covanta further responds that it does offer
members of the restricted class the option of contributing to its PAC via payroll deduction, which
may account for the unitemized contributions. Response at 10-11.
III. ANALYSIS
Local 369’s first allegation is that Covanta solicited employees for contributions to
Covanta’s federal PAC, failed to notify Local 369 of its intention to make such solicitations, and
failed to make the “method” used by Covanta to conduct the solicitation available to Local 369,
However, it appears that both Local 369 and Covanta agree that the solicitations Local 369 was
referring to were actually solicitations for Covanta’s state PAC, not its federal PAC. Complaint
at 5-6; Attachment 10; Response at 10. After seﬂreral communications between counsel for Local
369 and Covanta, Covanta informed Local 369 that while there had been a solicitation, it had in
fact been a solicitation for a state PAC and, therefore, not subject to federal election law or
regulations. After being presented with this information, Local 369 did not attempt to rebut
Covanta’s assertion, nor does it provide any independent information confirming a solicitation
by Covanta for its federal PAC. Because this allegation appears to be without merit, we find no
reason to believe Covanta or Covanta PAC violated the Act based on this allegation.
Local 369 also alleges that Covanta was soliciting contributions to its federal PAC
through a paragraph in its employee handbook. Complaint at 6. Under the Act and Commission
regulations, a corporation or separate segregated fund (“SSF”) established by a corporation may
solicit contributions to the SSF from the corporation’s “restricted class,” which consists of the

corporation’s executive and administrative personnel, its stockholders, and their families.
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2U.S.C. 441b(b)(4); 11 C.F.R. 114.1(c) and 114.5(g). Solicitations beyond the restricted class
are generally prohibited. 2 U.S.C. § 441b(b)(4)(A).

In its interpretations of these provisions, the Commission has previously advised that a
communication regarding SSF activity is not a solicitation under section 441b where the
information provided would neither encourage readers to support the SSF activities nor facilitate
contributions to the SSF. Advisory Opinions 2000-7, 1991-3, 1988-2, 1983-38, 1982-65,
1980-65, and 1979-66. The Commission has determined that internal intranet postings and
newsletter articles would not be considered solicitations under 2 U.S.C. 441b when they
consisted only of limited informational statements without additional encouragement.

See Advisory Opinions 200077 and 1983-38. These latter cdmmunications, the Commission
concluded, merely convey information that might engender inquiry, rather than encouraging or
facilitating a contribution. /d.

In contrast, the Commission determined in Advisory Opinion 1999-6 that‘a solicitation
would occur where a magazine article described the process for an employee to establish
automatic monthly deductions to an SSF, provided a telephone number to call for additional
information, and included several positive references to the convenience and advantages of using
the automatic deduction system. Likewise, the Commission concluded that a solicitation would
occur where a corporate newsletter described the fundraising activities of the SSF and contained
a quotation from the fund’s chairman commending the enthusiasm of employees who had
participated in the fund’s activities during the past year. Advisory Opinion 1979-13.

We believe that the language in Covanta’s employee handbook does not rise to the level
of a solicitation because it does not encourage support for the PAC or facilitate the making of

contributions to the PAC. See, e.g., Advisory Opinions 2003-14, 2000-7, 1991-3, 1988-2,
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1983-38, and 1982-65. The language in Covanta’s employee handbook appears to be merely a
statement that the PAC exists, not a solicitation. As such, the Commission finds no reason to
believe Covanta violated the Act based on this allegation. '

* Based on reasonable explanations by Covanta and the lack of any corroborating
information from Local 369, the Commission finds no reason to believe Covanta or Covanta

PAC violated the Act in this matter.

! The premise posited in the complaint that the receipt of unitemized contributions is evidence of illegal solicitations
appears to be an unwarranted assumption without corroboration. Further, Covanta acknowledges in its response that
it offers members of its restricted class the option of contributing via payroll deduction. According to Covanta, this
“method of deduction typically results in small contribution amounts (under $200 in the aggregate for the calendar
year) which accounts for the number of unitemized contributions.”
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UTILITY WORKERS UNION OF AMERICA, LOCAL
369, AFL-CIO,

120 BAY STATE DRIVE

BRAINTREE, MA 02184

PLAINTIFF,
Civil Action No.
V.

FEDERAL ELECTION COMMISSION,

999 E STREET, N.W.,

WASHINGTON, D.C. 20463

DEFENDANT.
CERTIFICATE OF SERVICE

In accordance with Local Civil Rule 5.4(d) and Federal Rules of Civil Procedure Rule
5(b), I hereby certify that I have this day caused the foregoing document to be served upon the
following person via hand delivery and, separately, via first-class mail, postage prepaid:
Thomasenia P. Duncan
General Counsel
Federal Election Commission
999 E Street NW
Washington, D.C. 20463
In addition, I hereby certify that I have this day caused the foregoing document to be sent

to the following persons via first-class mail, postage prepaid:



Irwin Rajj

Wendy Arends

Foley & Lardner LLP

3000 K Street NW, Suite 500
Washington, D.C. 20007

(Counsel for Covanta Energy Corporation)

Dated on this 1st day of June, 2009.

Respectfully submitted,

/wafu Ll

Scott H. Strauss (D.C. Bar No. 358901)

Attorney for
Local 369, Utility Workers Union of
America, AFL-CIO

Law Offices of:
Spiegel & McDiarmid LLP
1333 New Hampshire Avenue, NW
Washington, DC 20036
(202) 879-4000



