










DEFENDANT FEDERAL E LECTION COMMISSION’S 
PROPOSED FINDINGS OF FACT 

I. The Parties. 

A. Defendant Federal Election Commission. 

1. The defendant Federal Election Commission (“Commission” or “FEC”) is the 

independent agency of the United States with exclusive jurisdiction over the administration, 

interpretation, and civil enforcement of the Federal Election Campaign Act of 1971, as amended 

(“Act” or “FECA”), 2 U.S.C. §§ 431-55, and other statutes.  The Commission is empowered to 

“formulate policy” with respect to the Act (2 U.S.C. § 437c(b)(1)); “to make, amend, and repeal 

such rules . . . as are necessary to carry out the provisions of [the] Act” (2 U.S.C. §§ 437d(a)(8), 

438(a)(8),(d)); and to issue written advisory opinions concerning the application of the Act and 

Commission regulations to any specific proposed transaction or activity (2 U.S.C. §§ 437d(a)(7), 

437f).  The Commission has “exclusive jurisdiction” with respect to “civil enforcement” of 

the Act.  (2 U.S.C. § 437g(d).) 

B. Plaintiffs. 

2. Plaintiff SpeechNow.org (“SpeechNow”) is an unincorporated nonprofit 

association organized under the District of Columbia Uniform Unincorporated Nonprofit 

Associations Act, D.C. Code § 29-971.01 et seq., and registered as a “political organization” 

under section 527 of the Internal Revenue Code.  (Am. Compl. (Doc. 28-2) ¶ 7; SNK0003-0004, 

SNK0011, SNK0019-0041, SNK0061-0066, FEC Exh. 20.)  

3. SpeechNow’s purpose is “expressly advocating the election of candidates who 

support rights to free speech and association and the defeat of candidates who oppose those 

rights, particularly by supporting campaign finance laws.”  (Am. Compl. (Doc. 28-2) ¶ 8.)  

Plaintiffs have drafted solicitations for contributions.  (SNK0259-0273, FEC Exh. 20.)  
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SpeechNow seeks to accept contributions from individuals in unlimited amounts to pay for 

candidate advocacy and administrative costs.  (Am. Compl. (Doc. 28-2) ¶¶ 17, 84-90.)  It alleges 

that it will not coordinate any of its expenditures, within the meaning of 2 U.S.C. § 441a(a)(7)(B) 

and 11 C.F.R. Part 109, with candidates, political parties, or other committees.  (Am. Compl. 

(Doc. 28-2) ¶ 16.)  It also alleges that it will not accept any funds from candidates, political 

committees, corporations, labor organizations, national banks, Federal government contractors, 

or foreign nationals.  (Am. Compl. (Doc. 28-2) ¶ 15.) 

4. SpeechNow will not make contributions to candidates and other political 

committees.  (Am. Compl. (Doc. 28-2) ¶ 16.)  It will expressly advocate the election or defeat of 

candidates through advertisements on television and other media in the current election cycle and 

in future election cycles.  (Am. Compl. (Doc. 28-2) ¶ 20.)  Plaintiffs have prepared scripts for 

four video and audio political advertisement scripts and wish to spend over $120,000 initially to 

produce and air the advertisements.  (Am. Compl. (Doc. 28-2) ¶¶ 20-25; SNK0242-0254, 

FEC Exh. 20.)  Plaintiffs state SpeechNow plans to comply with FECA’s disclaimer and 

reporting requirements for independent expenditures made by groups other than political 

committees, but do not wish to comply with the full disclosure requirements applicable to 

political committees.  (Am. Compl. (Doc. 28-2) ¶¶ 28-30.)   

5. SpeechNow intends both to raise more than $1,000 in contributions (Am. Compl. 

(Doc. 28-2) ¶¶ 32, 38) and make more than $1,000 in expenditures (Am. Compl. (Doc. 28-2) 

¶¶ 20-27, 41), the threshold amounts specified in the Act, and its major purpose is electing and 

defeating federal candidates.  (Am. Compl. (Doc. 28-2) ¶ 47.) 
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6. Plaintiffs concede that SpeechNow would meet all the requirements under federal 

law to qualify as a political committee within the meaning of the FECA.  (Am. Compl. (Doc. 28-

2) ¶¶ 2, 31, 39-40, 42, 117, 125.) 

7. All five individual plaintiffs David Keating, Edward Crane, Fred M. Young, Jr., 

Brad Russo, and Scott Burkhardt are prospective donors to SpeechNow.  (Am. Compl. (Doc. 28-

2) ¶¶ 8-12.)  The individual plaintiffs seek to influence federal elections by contributing money 

to SpeechNow so that it can make “independent expenditures” as defined in 2 U.S.C. § 431(17).  

(Am. Compl. (Doc. 28-2) ¶ 27.)    

8. The Act limits contributions by individuals to nonconnected political committees 

to $5,000 per calendar year.  (2 U.S.C. §§ 431(11), 441a(a)(1)(C).) 

9. Plaintiffs Keating and Crane wish to contribute $5,500 and $6,000, respectively, 

to SpeechNow to fund its independent expenditures.  (Am. Compl. (Doc. 28-2) ¶¶ 8-9.)  These 

contributions would exceed the Act’s limit on contributions to nonconnected political 

committees by $500 and $1000, respectively.  (2 U.S.C. §§ 431(11), 441a(a)(1)(C).) 

10. Plaintiff Young wishes to contribute $110,000 to SpeechNow.  (Am. Compl. 

(Doc. 28-2) ¶ 10.)  In addition to exceeding the Act’s limit on contributions to a political 

committee, Mr. Young’s desired contribution would exceed the Act’s biennial aggregate limit of 

$108,200 on contributions by an individual to all candidates and committees by $1,800.  

(2 U.S.C. §§ 431(11), 441a(a)(1)(C), 441a(a)(3); see 72 Fed. Reg. 5294, 5295 (Feb. 5, 2007).) 

11. Plaintiffs Russo and Burkhardt wish to contribute $100 each to SpeechNow.  

(Am. Compl. (Doc. 28-2) ¶ 11-12.)  Russo and Burkhardt currently have no plans to contribute 

more than $100.  (Russo Dep. at 27, FEC Exh. 13; Burkhardt Dep. at 22-23, FEC Exh. 7.) 
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12. Russo, who is an attorney, cannot identify anything in the Act that might prevent 

his proposed contribution to SpeechNow.  (Russo Dep. at 29-30, FEC Exh. 13.) 

13. In the past, Russo and Burkhardt have only made small contributions to federal 

candidates and political committees, and have not reached their aggregate contribution limits.  

(Burkhardt Dep. at 25-26, 31-32, FEC Exh. 7; Russo Dep. at 30-32, FEC Exh. 13.) 

14. The contributions by Russo and Burkhardt are below the Act’s limit on 

contributions by individuals to nonconnected committees, and there is nothing in the Act that 

precludes such contributions.  (2 U.S.C. §§ 431(11), 441a(a)(1)(C), 441a(a)(3); 

see 72 Fed. Reg. 5294, 5295 (Feb. 5, 2007).) 

15. The Act requires political committees to identify the source of receipts from a 

source that, in the aggregate, exceeds $200 in a calendar year.  (2 U.S.C. § 434(b)(3)(G).)  Since 

plaintiff Brad Russo and Scott Burkhardt’s proposed $100 contributions to SpeechNow are less 

than $200, the dollar amount above which political committees must itemize contributions and 

disclose the identify to the contributor, their contributions would not need to be disclosed by 

SpeechNow.  (2 U.S.C. § 434(b)(3)(G).)   

16. Brad Russo and Scott Burkhardt have already been identified as potential 

contributors to SpeechNow in this litigation.  (Am. Compl. (Doc. 28-2) ¶¶ 11-12.)   

17. Neither Brad Russo nor Scott Burkhardt, the individual plaintiffs who wish to 

contribute $100 to SpeechNow, would be deterred from contributing by the prospect that 

SpeechNow might disclose their names on SpeechNow’s disclosure reports filed with the 

Commission.  (See infra Facts 18-19.) 

18. Even if SpeechNow disclosed his identity on reports SpeechNow filed with the 

Commission, plaintiff Brad Russo would not suffer any ill effects, such as harassment, threats, 
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reprisals, or losing his job, from such disclosure.  (Russo Dep. at 30, FEC Exh. 13.)  Similarly, 

plaintiff Scott Burkhardt does not believe he is more likely to face harassment from such 

disclosure than anyone else in the country.  Mr. Burkhardt is not deterred from contributing to 

SpeechNow.  As he stated, “It doesn’t bother me either way.  I don’t mind having my name out 

there.”  (Burkhardt Dep. at 23-24, 30-31, FEC Exh. 7.) 

19. Brad Russo has not made any contributions to entities that, in turn, make 

independent expenditures.  (Russo Dep. at 34, FEC Exh. 13.) 

II. SpeechNow Was Formed to Serve as a “Test Case.” 

20. David Keating created SpeechNow to serve as a “test case” for a constitutional 

challenge to longstanding contribution limits and public disclosure requirements as part of a 

“joint project” with two legal advocacy groups.  (See infra Facts 21-40.) 

21. The statutory provisions challenged by plaintiffs have been on the books for more 

than thirty years.  The requirements for registration and reporting by political committees in 

2 U.S.C. §§ 432, 433 and 434, and the definition of political committee in 2 U.S.C. § 431(4) 

were enacted by Congress in 1971.  (Federal Election Campaign Act of 1971, Pub. L. No. 92-

225, §§ 301-306, 86 Stat. 3, 11-16 (Feb. 7, 1972).)    The individual contribution limits in 

2 U.S.C. §§ 441a(a)(1)(C) and 441a(a)(3)(B) were enacted in 1974 and 1976.  (Federal Election 

Campaign Act Amendments of 1974, Pub. L. No. 93-443, § 101, 88 Stat. 1263 (Oct. 15, 1974); 

Federal Election Campaign Act Amendments of 1976, Pub. L. No. 94-283, Title I, § 112(2), 

90 Stat. 475 (May 11, 1976).)  In 2002, the aggregate biennial contribution limits were increased 

and indexed for inflation by the Bipartisan Campaign Reform Act of 2002, Pub.L. No. 107-155, 

116 Stat. 81 (2002) (“BCRA”), popularly known as “McCain-Feingold.”  (See 2 U.S.C. 
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§ 441a(a)(3),(c))  The Federal Election Commission adjusts the amounts for inflation in odd-

numbered years.  (72 Fed. Reg. 5294, 5295 (Feb. 5, 2007).) 

22. The Act’s contribution limits and registration and reporting provisions were 

generally upheld by the Supreme Court, Buckley v. Valeo, 424 U.S. 1 (1976), and subsequent 

decisions.  (Buckley v. Valeo, 424 U.S. 1 (1976); California Medical Association v. FEC, 

453 U.S. 182 (1981); McConnell v. FEC, 540 U.S. 93, 142-189 (2003).) 

23. The limits on contributions made by individuals to political committees 

exclusively for independent expenditures, and the aggregate limits for such contributions, were 

challenged in 1979, but were upheld by the United States District Court for the District of 

Columbia and summarily affirmed by the United States Court of Appeals for the District of 

Columbia Circuit.  (Mott v. FEC, 494 F. Supp. 131, 133-134 (D.D.C. 1980), aff’d mem., 

sub nom, National Conservative Political Action Committee v. FEC, 672 F.2d 896 (D.C. Cir. 

1981).)   

24. The Center for Competitive Politics and the Institute for Justice are two public 

interest law firms, both of whom are representing plaintiffs in these matters.  (Am. Compl. 

(Doc. 28-2) ¶¶ 27-28.) 

 25. The Center for Competitive Politics is a non-profit section 501(c)(3) organization 

founded in August, 2005, by Bradley Smith, former Chairman of the Federal Election 

Commission, and Stephen Hoersting, a campaign finance attorney and former General Counsel 

to the National Republican Senatorial Committee, that is dedicated to reducing campaign finance 

restrictions on speech.  (SNK0520-0521, FEC Exh. 20; see 

http://www.campaignfreedom.org//about_ccp/.) 
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26. The Institute for Justice (“IJ”) was founded in 1991 and describes itself as “our 

nation’s only libertarian public interest law firm.”  (See 

http://www.ij.org/index.php?option=comcontent&task=view&id=566&Itemid=192.) 

27. Plaintiff Fred Young is a financial supporter of the Center for Competitive 

Politics.  He has provided financial support to the Center for Competitive Politics since its 

inception.  (Young Dep. at 39-40, 90, FEC Exh. 19.)  Plaintiff Fred Young also has provided 

financial support to the Institute for Justice.  (Young Dep. at 91, FEC Exh. 19.)  Mr. Young 

believes that the Center for Competitive Politics and the Institute for Justice both share 

SpeechNow’s views.  (Young Dep. at 89, FEC Exh. 19.) 

28. SpeechNow was created in 2007 by plaintiff David Keating.  (Am. Compl. 

(Doc. 28-2) ¶ 8; SpeechNow Response to FEC Interrogatory 1, FEC Exh. 105 at 16.) 

29. David Keating began the work necessary to organize SpeechNow in the summer 

of 2007.  (Keating Dep. at 116, FEC Exh. 11.) 

30. In 2007, David Keating recruited the board members of SpeechNow, including 

three of the five plaintiffs in this case.  Mr. Keating contacted Edward Crane, Jon Coupal and 

Richard Marder, and at least one other person (who declined to become involved), and solicited 

them to join SpeechNow as board members.  (Keating Dep. at 118-121, 128-129, FEC Exh. 11; 

Coupal Dep. at 34, FEC Exh. 8.)  Other than becoming board members and later plaintiffs in this 

litigation, Coupal and the others had no role in the formation or operation of SpeechNow.  

(Keating Dep. at 118-121, FEC Exh. 11; Coupal Dep. at 27-28, FEC Exh. 8.) 

31. When David Keating created SpeechNow in 2007, it was already contemplated 

that SpeechNow would pursue legal action to challenge the application of the Act to SpeechNow 

and its activities. (See infra Facts 32-40.) 
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32. The idea to bring a new challenge to the statutory limits and other requirements at 

issue in this suit originated with plaintiff David Keating and/or counsel at the Center for 

Competitive Politics or the Institute for Justice.  When SpeechNow was formed, David Keating 

and others believed that nothing like it existed and nothing like it had been attempted before.  

They believed that it would be necessary to “test” the application of FECA to SpeechNow by 

requesting an advisory opinion from the FEC and likely filing a constitutional challenge to the 

application of certain provisions of FECA to SpeechNow.  SpeechNow was formed with the 

knowledge that these actions would be necessary.  (SpeechNow Responses to FEC Request for 

Admission 1 and FEC Interrogatory 1, FEC Exh. 105 at 7-8, 16-18; Keating Dep. at 118-121, 

FEC Exh. 11; Young Dep. at 34, 45, 58, FEC Exh. 19; YOU0007-008 at YOU0008, 

FEC Exh. 24; Young Privilege Log 1, FEC Exhibit 123.)  SpeechNow claims that these actions 

were a means to the end of allowing SpeechNow to function free of contribution limits and PAC 

requirements, not ends in themselves.  (SpeechNow Response to FEC Request for Admission 1, 

FEC Exh. 105 at 8.)   

33. Mr. Keating knew Fred Young because Mr. Young is a Club for Growth member 

and financial supporter.  (Keating Dep. at 134, FEC Exh. 11.)  In August 2007, David Keating 

asked Fred Young to assist in bringing a test case to challenge federal campaign finance 

provisions.  Mr. Young mistakenly believed that the statutory provisions had been enacted as 

part of the McCain-Feingold bill.  As Mr. Young described it in a July 25, 2007 email message 

to Sean Parnell, president of the Center for Competitive Politics, 

David Keating of Club for Growth called me recently with a proposition to work 
with Brad Smith and Institute for Justice to bring a test case before the FEC, then 
DC Court of Appeals to try to push back some of McCain-Feingold.  
(Young Exh. 4 at YOU0007, FEC Exh. 24.) 
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Mr. Young encouraged Mr. Parnell to “[p]lease discuss with Brad [Smith] before our visit.”  

(Young Exh. 4 at YOU0007, FEC Exh. 24.)  Parnell agreed, saying “[w]ill do,” adding “[t]he 

Keating thing is a joint project between the Center for Competitive Politics and the Institute for 

Justice.”  (Young Exh. 4 at YOU0007, FEC Exh. 24.) 

   34. David Keating also asked Jon Coupal to become a member of SpeechNow, 

informing him that an advisory opinion request to the FEC was contemplated and that litigation 

was likely to follow.  Mr. Coupal was not surprised because he is aware that “litigation is 

frequently used to advance public policy ends,” as in this litigation.  (Coupal Dep. at 35-37, 

FEC Exh. 8.) 

 35. In November 2007, SpeechNow, through its counsel, filed a request for an 

advisory opinion from the Federal Election Commission, pursuant to 2 U.S.C. § 437f.  

SpeechNow’s request sought an opinion concerning the application of the Act and Commission 

regulations to SpeechNow’s status as a political committee and funds received by SpeechNow.  

(AOR 2007-32, Simpson Decl. (Doc. 2-9) Exh. 1 at 4-24; FEC Exh. 39, 136 (AOR 2007-32 and 

supplements); SNK0264-0273, FEC Exh. 20.) 

36. SpeechNow considered creating a radio ad for the purpose of lending “credence” 

to the group’s “initiative.”  After receiving an email about the filing of SpeechNow’s advisory 

opinion request, board member Ed Crane wondered in an email to Fred Young, “Should we 

prepare an actual radio ad to lend credence to this initiative?”  (YOU0023-0024, FEC Exh. 24.) 

37. The Commission, which had only two voting members at the time of the advisory 

opinion request, was unable to issue an advisory opinion to SpeechNow because issuance of an 

advisory opinion requires the affirmative vote of four members.  (See 2 U.S.C. §§ 437c(c), 

 9

Case 1:08-cv-00248-JR     Document 45      Filed 10/28/2008     Page 14 of 142



437d(a)(7); Simpson Decl. (Doc. 2-9) Exh. 3 at 26-48); see generally FEC Exhs. 31, 40-42, 44, 

122, 124, 133-134.) 

38. Plaintiff Brad Russo, who wishes to contribute $100 to SpeechNow, learned about 

SpeechNow from an attorney with the Institute for Justice, Valerie Bayham.  (Russo Dep. at 20, 

FEC Exh. 13.)  Ms. Bayham described SpeechNow to Mr. Russo and “it was obvious from the 

context, there was some connection with the Institute for Justice.”  (Russo Dep. at 39, 

FEC Exh. 13.)  After the initial conversation with Valarie Bayham, Russo visited SpeechNow’s 

web site, was contacted by Ms. Bayham, and then was contacted by Steve Simpson, lead counsel 

for plaintiff.  (Russo Dep. at 20-23, FEC Exh. 13.)   

39. Plaintiff Scott Burkhardt, who also wishes to contribute $100, learned of 

SpeechNow after finding the organization’s web site while conducting an Internet search.  After 

corresponding with Mr. Keating about a possible contribution to SpeechNow, Mr. Burkhardt was 

contacted by Steve Simpson, lead counsel for plaintiffs, regarding serving as a plaintiff in this 

litigation.  (Burkhardt Dep. at 9-14, 16-17, 20-21, FEC Exh. 7; Burkhardt Exh. 4, 

FEC Exh. 143.)   

40. Plaintiffs are not paying legal fees for representation.  (Keating Dep. at 121-122, 

FEC Exh. 11; Young Dep. at 94, FEC Exh. 19.)  The Center for Competitive Politics and the 

Institute for Justice are representing plaintiffs with their own funds.  (Young Dep. at 94, 

FEC Exh. 19.)   

III. SpeechNow’s Advertisements Constitute the Speech of David Keating – Who Is 
Solely Responsible for Its Activities, and Not the Speech of Its Contributors.  

41. SpeechNow’s contributors had no role in the creation of SpeechNow’s advertising 

campaign and will not have a role in the future.  David Keating chose the candidates on whom 
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SpeechNow’s advertising would focus and created the advertisements; indeed, he is solely 

responsible for all of SpeechNow’s activities.  (See infra Facts 42-77.) 

42. Plaintiff David Keating is President and Treasurer of SpeechNow.  (Keating Decl. 

(Doc. 2-4) ¶ 2; Articles of Organization, Keating Decl. (Doc. 2-4) at 16-18; Member Action By 

Written Consent In Lieu Of Organizational Meeting, Keating Decl. (Doc. 2-4) at 20-22; 

SpeechNow Response to FEC Interrogatory 1, FEC Exh. 105 at 16.)   

43. Jon Coupal is Vice-President and Secretary of SpeechNow.  (Articles of 

Organization, Keating Decl. (Doc. 2-4) at 16-18; Member Action By Written Consent In Lieu Of 

Organizational Meeting, Keating Decl. (Doc. 2-4) at 20-22.)  Mr. Coupal’s role as vice-president 

and secretary of SpeechNow has been “minimal to nonexistent,” solely reviewing the articles of 

organization and the by-laws.  (Coupal Dep. at 30, FEC Exh. 8.)   

44. Plaintiffs Fred Young, Brad Russo and Scott Burkhardt do not hold any office or 

other position with SpeechNow.  (Articles of Organization, Keating Decl. (Doc. 2-4) at 16-18; 

Member Action By Written Consent In Lieu Of Organizational Meeting, Keating 

Decl. (Doc. 2-4) at 20-22.)  They are merely potential contributors to SpeechNow.  (Am. Compl. 

(Doc. 28-2) ¶¶ 9-12.) 

45. SpeechNow’s contributors or potential contributors, described as “supporters,” 

have no role in the operation of the organization.  (Keating Dep. at 135-137, FEC Exh. 11.) 

46.  David Keating is solely responsible for SpeechNow’s day-to-day activities.  

(SpeechNow Response to FEC Interrogatory 1, FEC Exh. 105 at 16; Keating Dep. at 149, 

FEC Exh. 11.)  

47. Mr. Keating created SpeechNow’s web site, participates in the creation of all 

advertisements SpeechNow wishes to publish or broadcast, and administers all of SpeechNow’s 
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affairs.  (Am. Compl. (Doc. 28-2)  ¶ 8.)  At present, there is no plan for that to change.  (Keating 

Dep. at 150, FEC Exh. 11.)    

48. David Keating decides in what elections SpeechNow will run advertisements 

supporting or opposing particular candidates.  Keating keeps the other officer (vice-president 

Jon Coupal) and four board members of SpeechNow apprised of his decisions and expects to 

consult them from time to time.  (SpeechNow Response to FEC Interrogatory 7, FEC Exh. 105 

at 22-23.) 

 49. While SpeechNow has five board members, none of the board members (other 

than David Keating), was involved in the selection of candidates to support or development of 

the advertisements SpeechNow wished to finance.  (Keating Dep. at 162, FEC Exh. 11.) 

50. David Keating has expended his personal funds for SpeechNow’s operating 

expenses, such as postage, post office box rental, and internet domain name registration.  Those 

expenses through July 2008 total only $282.  (Keating Dep. at 181-182, FEC Exh. 11; 

Spreadsheet, Keating Exh. 15, SNK0220-0221, FEC Exh. 20.) 

51. SpeechNow has received no donations other than small amounts that David 

Keating has expended on behalf of SpeechNow.  (SpeechNow Response to FEC Interrogatory 3, 

FEC Exh. 105 at 20.) 

52. None of the individual plaintiffs has made direct financial contributions to 

SpeechNow, because SpeechNow has chosen not to accept donations, not even contributions of 

$5,000 or less.  (Keating Dep. at 165-166, FEC Exhibit 11; SpeechNow Response to 

FEC Interrogatory 9, FEC Exh. 105 at 23.) 
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53. Other than David Keating, who is president and treasurer of SpeechNow, none of 

the plaintiffs has a role in creating SpeechNow’s independent expenditure communications, and 

none will have a role in the future.  (See infra Facts 54-77.) 

54. David Keating personally selected the candidates for SpeechNow to support or 

oppose in 2008.  (Keating Dep. at 162, FEC Exh. 11.)  Mr. Keating also expects to pick the 

future candidates that SpeechNow will support or oppose through independent expenditures.  

(Keating Dep. at 162, FEC Exh. 11.) 

55. Among the candidates David Keating initially considered selecting as targeted 

candidates for SpeechNow’s advertisements was 2008 presidential candidate and former Senator 

Fred Thompson, and then, at a later time, candidates Senator Hillary Clinton and former Senator 

John Edwards.  Keating dropped the plan for Clinton and Edwards advertisements when 

SpeechNow’s consultant took too long and SpeechNow’s advisory opinion request was 

submitted too late to receive a response in time.  (SNK0083-0084, SNK0231, SNK0236-0237, 

SNK0242-0251, FEC Exh. 20.)  

56. Mr. Keating ultimately selected Representative Dan Burton and Senator Mary 

Landrieu as the targeted candidates for SpeechNow’s first two advertisements.  (Keating Dep. 

at 157-159.) 

57. Mr. Keating spoke with Congressman Burton’s primary election opponent, John 

McGoff, to learn of his position on free speech issues but never ascertained what Landrieu’s 

opponent’s position was on speech issues.  (Keating Dep. at 157-58, 160-161, FEC Exh. 11; 

SpeechNow Response to FEC Interrogatory 7, FEC Exh. 105 at 22.) 

58. David Keating personally wrote the scripts for SpeechNow’s advertisements 

opposing Representative Burton and Senator Landrieu, and then the scripts were reviewed by 
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SpeechNow’s consultant, Ed Traz.  David Keating expects that future advertisements by 

SpeechNow will be created in the same manner.  (Keating Dep. at 162-163; FEC Exh. 11.)  In 

the future, Mr. Keating hopes that Ed Traz, or any other media consultants with whom 

SpeechNow might work, “would take on more of the creative process.”  (Keating Dep. at 165. 

FEC Exh. 11.)  Mr. Keating also hopes that in the future SpeechNow will test its advertisements 

with focus groups.  (Keating Dep. at 163-164, FEC Exh. 11.) 

59. David Keating sent informational email messages, often including press clippings 

or links to articles regarding SpeechNow’s advisory opinion request, to SpeechNow’s board 

members.  (SNK0114-0117, SNK0175-0180, FEC Exh. 20; CRA0004-005, FEC Exh. 22.)  

In addition, Mr. Keating forwarded at least some of these messages to Fred Young and other 

supporters.  (YOU0033-0034, FEC Exh. 24; SNK0175-0180, FEC Exh. 20.) 

60. On December 6, 2007, Fred Young asked David Keating to include him on the 

“insiders” email list.  (Young Exh. 6, FEC Exh. 29.)  Mr. Keating complied with this request, 

adding Mr. Young on emails sent to the five board members of SpeechNow.  (Young Dep. 

at 51-54, FEC Exh. 11; Young Exh. 6, FEC Exh. 29; YOU0002-0006, YOU0009-0019, 

YOU0025-0030, FEC Exh. 24; SNK0110-0112, SNK0173-0174, SNK0181-0187 (Dec. 6, 2007), 

SNK0198-0205, SNK0211-0219, SNKN0463-0465, FEC Exh. 20; CRA0001-003, 

FEC Exh. 22.)  According to Mr. Keating, Fred Young has “probably gotten every significant 

e-mail I’ve sent out.”  (Young Dep. at 51-54, FEC Exh. 11.) 

61. While David Keating granted Mr. Young’s request to receive email 

messages sent by Mr. Keating to the board members of SpeechNow, this was a courtesy 

accorded because Mr. Young was a prospective large contributor to SpeechNow.  

(Keating Dep. at 138-139.)  
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62. Fred Young does not wish to be involved in SpeechNow’s advertisements.  (See 

infra Facts 63-66, 74, 76-77.) 

63. Fred Young’s involvement with SpeechNow has been limited.  He communicated 

with David Keating, Sean Parnell and counsel for plaintiffs, agreed to serve as a plaintiff in this 

litigation, signed statements for submission with SpeechNow’s advisory opinion request and 

plaintiffs’ motion for a preliminary injunction (Young Exh. 5, FEC Exh. 28; Young Exh. 7, 

FEC Exh. 30), and responded to the Commission’s discovery requests (Young Exh. 2 and 3, 

FEC Exh. 25-26), and sat for his deposition.  (Young Dep., FEC Exh. 19.)  In all other respects, 

Fred Young’s role is “passive.”  (Young Dep. at 34-51, FEC Exh. 19.)   

I’m the recipient of numerous e-mails from CCP and supporters sharing press 
coverage and press releases, et cetera.  But as far as affirmatively advancing the 
cause of SpeechNow or our involvement – its involvement with the FEC, my role 
is completely passive, except as instructed to sign an affidavit, et cetera.  (Young 
Dep. at 50-51, FEC Exh. 19.) 

64. The dollar amount of the ostensibly desired contribution from Fred Young to 

SpeechNow was not Mr. Young’s selection.  (Young Dep. at 58, FEC Exh. 19.)  The dollar 

amount was suggested by counsel for plaintiffs.  (Young Dep. at 58, FEC Exh. 19.)  When asked 

at deposition who selected the $110,000 amount, Mr. Young testified that “it involved counsel in 

terms of explaining the laws that stood between us and the mission of SpeechNow.  I don’t know 

which counsel explained the detail to me.”  (Young Dep. at 58, FEC Exh. 19.) 

65. Other than donating to SpeechNow, Fred Young does not anticipate any 

involvement with SpeechNow in the future.  “I really don’t expect to be involved other than as a 

donor.”  (Young Dep. at 88, FEC Exh. 19.) 

 66. Fred Young has never contemplated financing independent expenditures himself.  

(Young Dep. at 93, FEC Exh. 19.)  “My role is to be a donor.  That’s my selected role,” Fred 

Young testified.  (Young Dep. at 93, FEC Exh. 19.)   
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67. Two individual plaintiffs, Brad Russo and Scott Burkhardt, both of whom 

reportedly wish to contribute $100 to SpeechNow, had virtually no involvement with 

SpeechNow, other than agreeing to serve as plaintiffs, executing declarations in support of 

plaintiffs’ motion for a preliminary injunction, receiving and responding to the Commission’s 

discovery requests, and appearing to be deposed by the Commission.  (See infra Facts 68-70.) 

68. Prior to getting involved with SpeechNow, Mr. Russo did not know anyone 

involved with SpeechNow, other than Ms. Bayham, who told him about SpeechNow.  

(Russo Dep. at 24, FEC Exh. 13.)  Brad Russo’s only communications (other than visits to the 

SpeechNow web site and signing up for organization’s mailing list, and receiving email 

messages from SpeechNow) have been with counsel for plaintiffs.  Mr. Russo has never emailed, 

spoken or met with David Keating, Fred Young or any of the other plaintiffs in this case, or any 

of the other organizers of SpeechNow (other than its counsel).  (Keating Dep. at 147, 

FEC Exh. 11; Russo Dep. at 24-25, 37-38, FEC Exh. 13; see generally Russo Dep. at 20-25, 26-

27, FEC Exh.13.)   

69. Russo’s only specific plan for future involvement is to make a donation.  (Russo 

Dep. at 27, FEC Exh. 13.)  In addition, he will see how he can be helpful.  (Russo Dep. at 27, 

FEC Exh. 13.)   

70. Scott Burkhardt’s involvement also has been extremely limited.  Other than the 

email exchange between David Keating and Scott Burkardt, Mr. Keating does not recall any 

communication with Mr. Burkhardt.  (Keating Dep. at 146-147, FEC Exh. 11.) 

 71.  Mr. Coupal only knows two of the other members of SpeechNow: David Keating 

and Edward Crane.  (Coupal Dep. at 32, FEC Exh. 8.)  Jon Coupal has known Mr. Keating for 

many years, primarily through Mr. Keating’s involvement and employment by the National 
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Taxpayers Union  (“NTU”).  (Coupal Dep. at 32-33, FEC Exh. 8.)  NTU sponsors taxpayer 

conferences, and Jon Coupal has run into David Keating at those meetings, participated in the 

conferences with him and frequently gone to dinner with him.  (Coupal Dep. at 32-33, 

FEC Exh. 8.)  Jon Coupal has only met Edward Crane two or three times, when Mr. Coupal has 

spoken at Cato Institute events, and Mr. Coupal has had the opportunity to talk with Mr. Crane.  

(Coupal Dep. at 33, FEC Exh. 8.)   

72. Mr. Coupal is aware that other individuals are willing to contribute to 

SpeechNow, but does not know who those individuals are, other than himself.  (Coupal Dep. 

at 49, FEC Exh. 8.) 

73. SpeechNow has five board members: plaintiffs David Keating and Edward H. 

Crane III, and non-plaintiffs Daniel Shapiro, Richard Marder and Jon Coupal.  Under 

SpeechNow’s by-laws, these five people have certain responsibilities and certain authorities.  

Under SpeechNow’s by-laws, there are five “members” of the association who essentially 

function like a board of directors and control SpeechNow.  (Keating Dep. at 132-137; By-Laws, 

AOR 2007-32 at 23-33, FEC Exh. 39.)  As David Keating wrote to one person concerned about 

potential liability, “keep in mind that ‘members’ are really to be thought of as directors of regular 

incorporated groups.”  (SNK0158-0159, FEC Exh. 20.) 

74. SpeechNow is not a membership organization.  (Keating Dep. at 137, 

FEC Exh. 11.)  Under SpeechNow’s by-laws, the only “members” are the five people who act as 

the board of directors.  Board members are replaced through election by the existing members.  

(By-Laws, Article 3, Section 3, Keating Decl. (Doc. 2-4) Exh. E at 29-39, SNK0025-0035 

at SNK0026.  See also Articles of Organization, Keating Decl. (Doc. 2-4) Exh. A at 16-18, 
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SNK0022-0024, FEC Exh. 20; Member Action By Written Consent In Lieu Of Organizational 

Meeting, Keating Decl. (Doc. 2-4) Exh. B at 20-22, SNK0019-0021, FEC Exh. 20.) 

75. Mr. Keating refers to people who are not board members, but who sign up for 

SpeechNow’s mailing list or want to donate money to SpeechNow, as “supporters.”  

(Keating Dep. at 135-136, FEC Exh. 11.)   

76. While plaintiffs Fred Young, Brad Russo and Scott Burkhardt are potential 

contributors to SpeechNow, they are not members and have no other role in the organization or 

its activities.  Young, Russo and Burkhardt are merely “supporters” of SpeechNow.  Supporters 

do not have any role in the governance of SpeechNow.  (Keating Dep. at 137, FEC Exh. 11.) 

77. SpeechNow’s solicitations make clear that SpeechNow — i.e., the five board 

members — will exclusively direct SpeechNow’s spending, not SpeechNow’s donors, stating: 

“All donations will be spent according to the sole discretion of SpeechNow.org.”  (Draft 

Solicitations for SpeechNow, SNK0259-0273 at 0260, 0263, 0268, 0273, FEC Exh. 20.) 

IV. Unlimited Contributions To an Association Devoted to Independent Candidate 
Expenditures Pose a Danger of Corruption or its Appearance.    

 
78. Independent expenditures — expenditures not made in coordination with a 

candidate — are effective in helping candidates win elections or defeating candidates.  Given the 

ability of interest groups to closely monitor a candidate’s campaign themes and strategy, often 

made easier by technological developments and the revolving door of individuals working for 

both candidates and independent groups, unlawful coordination is not necessary for independent 

expenditures to have a substantial impact on an election.  See infra Section A.  Because they are 

so effective, candidates appreciate independent expenditures made on their behalf, and therefore 

individuals attempt to influence or gain access to candidates through contributions to groups that 

make independent expenditures; independent expenditure groups are used to circumvent direct 
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contribution limits; and independent expenditures then lead to indebtedness or access, pose a 

danger of quid pro quo arrangements, and create the appearance of corruption.  See infra 

Sections B-H.  Furthermore, there are several important reasons why independent expenditures 

made by groups raise more concerns than independent expenditures made by individuals.  First, 

many groups that make independent expenditures share many characteristics of the corporate 

form and pose a danger of “corrosive and distorting effects of immense aggregations of wealth.”  

See infra Section J.   Also, independent expenditures made through groups are less transparent to 

the public.  See infra Section K.  Finally, with groups especially, it is important for the public to 

have total disclosure of receipts and expenditures, not just direct expenses and contributions for 

the purpose of furthering electioneering communications.  See infra Section L.   

A. Independent Expenditures Are Effective in Determining the Outcome of 
Elections and Have Gotten More Effective Over Time, Even Though They 
Are Not Coordinated with a Campaign. 

 
1. Independent Expenditures Can Have a Significant Impact on 

Elections Generally.  
 

79. There is broad consensus that independent expenditures are generally designed to 

help candidates win elections and they are effective in this goal.  (Wilcox Rept. at 13, FEC Exh. 

1).  Independent expenditures influence votes and hurt or help the candidates targeted.  (Wilcox 

Rept. at 13, FEC Exh. 1.)   

80. Empirical analyses confirm the effectiveness of independent expenditures.  

Political Scientists Richard Engstrom and Christopher Kenny conducted a statistical analysis of 

the spending reported for independent expenditures by PACs, and concluded that “independent 

expenditures can significantly affect vote choice. . . .  In general, our results seem to conform to 

the conventionally accepted account of the 20-year history of independent expenditures in U.S. 

elections.”  (Wilcox Rept. at 13, FEC Exh.1 (quoting Richard N. Engstrom and Christopher 
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Kenny, The Effects of Independent Expenditures in Senate Elections, Pol. Research Quarterly 55 

(4):885-905 at 885, (2002).) 

81. Similarly, in a “careful statistical analysis of the impact of the AFL-CIO’s 

candidate-focused issue advocacy campaigns in 1996,” “[p]olitical scientist Gary Jacobson, one 

of the leading experts on Congressional elections,” concluded that “‘labor can plausibly claim 

responsibility for defeating a majority of first term [Republican] losers.  Thus, money spent 

outside the regular campaigns on ‘voter education’ can have a major effect on election results.’” 

(Wilcox Rept. at 13-14, FEC Exh.1 (quoting Gary C. Jacobson, The Effect of the AFL-CIO’s 

“Voter Education” Campaigns on the 1996 House Elections, 61 J. Pol. (1): 185-94).) 

82. “Consultants, candidates, and party officials almost universally say that 

independent advertising and candidate-focused issue advocacy influence outcomes.”  (Wilcox 

Rept. at 14, FEC Exh.1; see also infra Facts 83-91.) 

83. According to Elaine Bloom, a Congressional candidate in 2000, independent ads 

run by a group called Citizens for Better Medicare, along with ads independently run by the 

Republican party, were the “deciding factors” in her election race.  (Bloom Decl. ¶ 6, 

McConnell, FEC Exh. 36; see also Wilcox Rept. at 18, FEC Exh.1.)   

84. As former Majority Leader Tom Daschle explains, “[i]ndependent advertising 

campaigns can provide huge benefits to candidates.”  (Wilcox Rept. at 8, FEC Exh.1.)   

85. National Republican Senatorial Campaign Committee staffer Allen Raymond 

claimed that Democratic Senator Russ Feingold benefited substantially in the 1998 election by 

independent spending from NARAL, the Sierra Club, and the League of Conservation Voters.  

(Wilcox Rept. at 14, FEC Exh. 1.) 
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86. As former California state Senate Majority Leader and now Chairman of the 

California Fair Political Practices Commission (“FPPC”) Ross Johnson explained, “[g]enerally, 

independent expenditures are effective because the groups that make them produce ads and 

mailers just as professional and persuasive as those that come from the candidates themselves; in 

its effect, independent advertising is essentially indistinguishable from candidate advertising.”  

(Johnson Decl. ¶ 9, FEC Exh. 2.)   

87. “There is [also] a consensus among interest group activists and campaign 

consultants that independent expenditures and candidate-focused issue advocacy help candidates.  

Campaign managers for both winning and losing candidates almost always agree.”  (Wilcox 

Rept. at 14, FEC Exh. 1.) 

88. Republican consultant Rocky Pennington concluded that “[i]nterest group 

broadcast ads had a very significant effect on the outcome of the 2000 Congressional race, 

especially the ads run by the Club for Growth.”  He reports that one of these ads, run just before 

the primary, led directly to the failure of a Republican primary candidate to win the primary.  He 

argues that radio ads by interest groups also mattered, concluding that “one ad against Mr. 

Sublette [his candidate in the race]… cost us a couple of points.”  (Pennington Decl. ¶ 16, 

McConnell, FEC Exh. 33;  see also Wilcox Rept. at 14, FEC Exh. 1.) 

89. In fact, as conceded by SpeechNow president David Keating, the majority of Club 

for Growth PAC’s independent expenditures were effective in advancing the candidacies they 

supported and the majority of Club for Growth PAC’s independent expenditures were not 

counterproductive to the candidacies of the individuals they supported.  (David Keating’s 

Response to FEC Request for Admission 1 and 2, FEC Exh. 106 at 9.) 
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 90. Joe Lamson, a consultant who managed Democratic candidate Bill Yellowtail’s 

1996 congressional campaign in Montana, reported that ads run by a group called Citizens for 

Reform were important in the election.  Polling data before these ads aired showed Yellowtail 

ahead by eight points, and that polling just after the ads ended showed that he trailed by five 

points.  Mr. Lamson concludes that ‘I believe the Citizens for Reform Ads were a big factor in 

this change, and in Mr. Hill’s victory in the election.’” (Lamson Decl. ¶ 11, McConnell, FEC 

Exh. 34; see also Wilcox Rept. at 14, FEC Exh. 1.) 

91. Terry Beckett, a Democratic consultant, concluded that “based on my 

observations, these ads affected the outcome of the Republican primary ad run-off and the 

general elections” in the 2000 congressional race in the 8th District of Florida.  She argues that 

ads by groups such as the Club for Growth were primarily responsible for the outcome in that 

race between Linda Chapin (D) and Ric Keller (R)  (Beckett Decl. ¶ 12, McConnell, FEC Exh. 

35; see also Wilcox Rept. at 14, FEC Exh. 1.)  

92. Finally, perhaps the most obvious indicator of how effective independent ads is 

the extent that they’re used.  See infra section 4.3.  “An indication of the confidence that groups 

and individuals place in the effectiveness of electoral issue advocacy is the large investment they 

make in it.”  (Wilcox Rept. at 13, FEC Exh. 1 (quoting David B. Magleby and Jonathan W. 

Tanner, Interest Group Electioneering in the 2002 Congressional Elections, in The Last Hurrah? 

Soft Money and Issue Advocacy in the 2002 Congressional Elections (David B. Magleby et al. 

eds., 2004)).) 

93. “Not all independent ads help candidates”; similarly, “advertising run by 

candidates themselves sometimes backfires.”  (Wilcox Rept. at 15, FEC Exh. 1.)  Thus, “[i]n a 

few rare cases, candidates have even asked groups to stop airing broadcast ads, because they 
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believed that they were hurting their campaigns.”  (Id.)  The ads in those rare cases “have almost 

always been aired by ideological groups with unsophisticated advertising campaigns,” and 

“[a]ccess-oriented donors are likely to avoid contributions to those organizations in favor or 

more effective groups.”  (Wilcox Rept. at 15, FEC Exh. 1; see infra Section 3.24 (discussing 

access-oriented donors).)  “More frequently,” the “ads run by interest groups are more valuable 

than a direct contribution to the candidate.”  (Wilcox Rept. at 15, FEC Exh. 1.)  As discussed 

below, independent ads can be even more effective than ads from a candidate because, among 

other reasons, independent ads can say things that would damage a candidate if they came 

directly from him or her.  (See infra Section D, 2.)   

94. Candidate-focused issue advocacy campaigns, which have been funded through 

unlimited contributions, have also been successful at helping candidates, even without the 

advantage of direct candidate advocacy, which is likely to be somewhat more effective than issue 

advocacy.  (Wilcox Rept. at 13, FEC Exh. 1).    

 95.  “Prior to BCRA, interest groups aired issue advocacy campaigns that mentioned 

candidates by name but avoided the ‘magic words’ that indicated express advocacy.  Political 

scientists have distinguished between genuine issue advocacy campaigns aimed at persuading the 

public on an issue or pressuring government to adopt a particular policy, and candidate-focused 

issue advocacy campaigns that are aimed at helping or hurting candidates.  After BCRA, 

candidate-focused issue advocacy could still be aired before the official campaign period, and 

through mail, phone calls, and door-to-door campaigning during the election campaign.  Because 

large contributions to fund express advocacy is banned, donors have given large sums to the 

committees that air these [candidate-focused] issue advocacy spots.”  (Wilcox Rept. at 8, FEC 

Exh. 1.) 
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2. There Are Many Specific Examples of Independent Expenditures 
Having a Significant Impact on an Election.  

 
96. In addition to observations from candidates, experts, and political insiders about 

independent expenditures generally, there are many specific elections where such ads appeared 

to have a dramatic affect on the final result.  (See infra 97-115; supra Facts 88-91.) 

 97. For example, “[t]he “Willie Horton” ad developed and run by the National 

Security Political Action Committee on behalf of George Bush in 1988 is widely believed to 

have had great impact on that race.”  (Wilcox Rept. at 15, Exh. 1.)  The ad used “harsh language 

and imagery” in linking Michael Dukakis to a Massachusetts furlough plan which allowed 

William Horton, who was serving a sentence of life without parole, temporarily out of prison, 

whereupon he committed rape and assault.  (Wilcox Rept. at 15, Exh. 1.)   

98. Another one of the most famous examples of an independent expenditure 

campaign that was effective at influencing an election was the ads run by the Swift Boat 

Veterans and P.O.W.s for Truth (“Swift Boat Vets”) in the 2004 presidential election, which 

attacked Senator John Kerry’s war record.  (See infra Facts 99- 106.) 

99. After the election, there was a broad consensus among political analysts and 

reporters that the independent expenditures made by the Swift Boat Vets played a substantial role 

in President Bush’s victory.  The final three months of the campaign were described, for 

example, as “a period in which groups like Swift Vets and P.O.W.s for Truth proved effective in 

attacking Mr. Kerry and helping Mr. Bush win by more than three million votes.”  (Michael 

Janofsky, Advocacy Groups Spent Record Amount of 2004 Election, N.Y. Times, Dec. 17, 2004, 

FEC Exh. 48.)  As one observer put it, “[i]n terms of political impact, the Swift Boat Veterans 

for Truth ads were easily the most successful amid the overwhelming din of paid propaganda 

throughout the year.”  (Id. (quoting Charles Lewis, executive director of the Center for Public 
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Integrity).  “The group’s TV ads, which claimed that Sen. John Kerry exaggerated his military 

record in Vietnam, were viewed as a major factor in the Massachusetts Democrat losing the 

election.”  (AP, Bush Uses Recess Appointment Power to Install GOP Fundraiser Sam Fox as 

Ambassador, FoxNews.com, Apr. 4, 2007, available at 

http://www.foxnews.com/story/0,2933,264090,00.html, FEC Exh. 84.)  According to Republican 

pollster Frank Luntz, Bush won the election due to his superior credibility when compared with 

Kerry, and the Swift Boat Vets’ independent expenditures were one of two key campaign events 

that accomplished this task.  Frank Luntz, Why Bush Won the Credibility Factor, Wash. Times, 

Nov. 5, 2004, at A21, FEC Exh. 103.)  

  100. Both Democratic and Republican consultants believe “that the Swift Boat ad hurt 

Kerry badly.”  (Wilcox Rept. at 15, FEC Exh. 1 (quoting David B. Magleby et al., The Morning 

After: The Lingering Effects of a Night Spent Dancing, in Dancing Without Partners: How 

Candidates, Parties, and Interest Groups Interact in the Presidential Campaign, 25 (David B. 

Magleby et al., eds. 2007)).).   

101. One of the founders of the Swift Boat Vets described the organization’s goal as 

preventing Kerry from being commander in chief and stated that “I don’t think there is any doubt 

that we succeeded.”  Tyler Whitley, Group Glories in Kerry’s Defeat; Swift Boat Veterans 

Pleased Ad Campaign Paid Off, Says Local Organizer of Effort, Richmond Times Dispatch, 

Nov. 8, 2004, at B1, FEC Exh. 52).   

102. Political scientists confirm that the Swift Boat Veterans ads in 2004 helped undo 

John Kerry’s momentum and increase voter distrust of Kerry.  (Wilcox Rept. at 15, FEC Exh. 1.)  

Survey data of voters showed that the Swift Boat ads were widely seen and on net hurt the Kerry 

campaign.  (Wilcox Rept. at 15, FEC  (citing David B. Magleby et al., The Morning After: The 
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Lingering Effects of a Night Spent Dancing, in Dancing Without Partners: How Candidates, 

Parties, and Interest Groups Interact in the Presidential Campaign, 25 (David B. Magleby et al., 

eds. 2007)).)   

103. One survey confirmed that the Swift Boat Vets’ message had an impact on 

viewers.  In an open-ended survey about Kerry and Bush’s military service, 79% of respondents 

referred to issues or concerns that had been advanced by the Swift Boat Vets.  (Center for the 

Study of Elections and Democracy, 527s Had a Substantial Impact on the Ground and Air Wars 

in 2004, Will Return /Swift Boat Veterans 527 Played Historic Role (Dec. 16, 2004), FEC Exh. 

51.) 

104. As Chris LaCivita, the chief strategist for Swift Boat Vets, explained, “[i]n post 

election surveys the ads run by Swift Boat Veterans for Truth were either the first or second most 

memorable ads run during the entire issue debate.  A survey conducted by [Public Opinion 

Strategies] showed that the Swift Boat ads in Florida were the most remembered by all 

demographics.  So obviously we had an impact, we had an effect.”  (Annenberg Public Policy 

Center, Electing the President, 2004: The Insiders’ View, (Kathleen Hall Jamieson ed., 2005), at 

194, FEC Exh. 50.)   

105. As additional evidence of the penetration that the Swift Boat Vets were able to 

achieve with key voters, “[a] poll of 1,000 voters in a dozen swing states conducted on Election 

Day showed that almost three out of four voters recognized the Swift Vets group, according to 

the Republican polling company Fabrizio, McLaughlin & Associates.”  (Michael Janofsky, 

Advocacy Groups Spent Record Amount of 2004 Election, N.Y. Times, Dec. 17, 2004, FEC Exh. 

48.)  Similarly, a survey conducted by the Annenberg Public Policy Center from August 9 

through 16 in 2004 found that 60% of those surveyed knew or heard about the ad.  (Annenberg 
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Public Policy Center, Electing the President, 2004: The Insiders’ View, (Kathleen Hall Jamieson 

ed., 2005), at 185 FEC Exh. 50.) 

106. Furthermore, when the independent expenditures are compared to a similar ad 

funded by direct contributions, “[t]he Swift Boat ads were more effective than a similarly-sized 

gift to the Bush-Cheney campaign, because they would have invoked more suspicion if they 

were paid for by the campaign.”  (Wilcox Rept. at 15.)   

 107. A different ad campaign by Progress for America Voter Fund (“Progress for 

America”) in 2004 was similarly effective.  The $17.5 million campaign centered around an 

advertisement called “Ashley’s Story” which featured a young girl whose mother was killed in 

the 9/11 attacks and President Bush’s compassion for her situation.  (Annenberg Public Policy 

Center, Electing the President, 2004: The Insiders’ View, (Kathleen Hall Jamieson ed., 2005), at 

179-183, FEC Exh. 50.)  The campaign included advertising in nine “battleground states plus 

national cable” and was supplemented with “direct mail, e-mail, personal appearances, and a 

general ‘surround’ campaign that will emphasize her impact.”  It was “the largest financial effort 

behind one message in political history.”  (Memorandum from McCabe to Spanos, (undated), 

FEC Exh. 53.)   The ad reached millions of people in the closing weeks of the 2004 presidential 

campaign.  (Email from McKenna to Orfanos and attachments, Oct. 21, 2004, FEC Exh. 53.) 

108. Independent ads run by the group Club for Growth, of which SpeechNow founder 

David Keating is executive director, have also effectively influenced the outcome of candidate 

races.  As Stephen Moore, then-President of the Club for Growth, explained, “The Club for 

Growth actually intervenes quite heavily in primary races.  We think that’s where our money can 

be best spent. . .  Our most important impact in 2004 was that in virtually every primary that we 

intervened in, and these were Republican primaries and our idea is to try and elect the most free 
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market, conservative person in every Republican primary around the country, we were able to 

have great success, partly because if you pour half a million dollars into a primary race, you 

could have a very dramatic impact in the outcome of that election.”  (Annenberg Public Policy 

Center, Electing the President, 2004: The Insiders’ View, (Kathleen Hall Jamieson ed., 2005), at 

196-97, FEC Exh. 50.)  

109. An ad regarding Howard Dean that the Club for Growth ran was likely the single 

most effective ad during the Iowa caucuses in 2004.  As Mr. Moore explained, “After the Iowa 

primary was over, there was a political roundtable of reporters who were in Iowa.  One of the 

questions they asked was what do you think was the most effective and memorable ad of the 

political season there.  Th[e Club for Growth’s] was the ad that almost everyone remembered, 

which was remarkable because it ran probably one-tenth as many times as many of the ads that 

Kerry and Dean ran.  When we ran this ad, Dean was up by 15 points in the primary.  We made a 

bit of a miscalculation, we actually at this point thought that Howard Dean was going to be the 

Democratic candidate.  We wanted to take the first punch at him.  Inadvertently, I think that this 

ad did wound him . . . .”  (Annenberg Public Policy Center, Electing the President, 2004: The 

Insiders’ View, (Kathleen Hall Jamieson ed., 2005), at 199 FEC Exh. 50.) 

110. Similarly, an ad regarding former Majority Leader Tom Daschle during his 2004 

Senate race was, as Mr. Moore put it, “a highly effective ad in the Thune-Daschle race.  Daschle 

did everything he could to get the ad taken off the air.  And in fact, this issue was very, very 

damaging to Daschle.” (Annenberg Public Policy Center, Electing the President, 2004: The 

Insiders’ View, (Kathleen Hall Jamieson ed., 2005), at 199 FEC Exh. 50 .) 

111. Just as the Club for Growth ads have been “highly effective,” David Keating’s 

SpeechNow ads are similarly likely to influence the outcomes of candidate elections; Mr. 
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Keating is involved in advertising by both.  (Keating Dep. at 28, 86, FEC Exh. 11; Compl. (Doc. 

28-2) ¶ 8.) 

 112. Although the Democratic candidate did not prevail in 2004, independent spending 

to support Senator Kerry’s campaign was effective and helpful.  With respect to America 

Coming Together, one of the primary Democratic-leaning groups. President Clinton stated at one 

fundraising event that “‘ACT met a critical need and that if ACT had existed in 2000 the 

Democrats would have won.’”  (The Election After Reform, Money Politics and the Bipartisan 

Campaign Reform Act, (Michael J. Malbin ed. 2006) (excerpts, Chapter 5, Weissman & Hassan 

and Ch. 6, Boatright, Malbin, Rozell, and Wilcox), at 87, FEC Exh. 55) 

113. Communications from independent 527 groups often highlight the organizations’ 

electoral effectiveness.  One letter from the Gay & Lesbian Victory Fund to major donor Peter 

Lewis explained:  “Your recent support of $100,000.00 to the Gay and Lesbian Victory Fund is 

critical to helping elect openly gay and lesbian officials in every state in the country  . . .  

Support from committed donors like you has enabled the Victory Fund to invest over $12 million 

dollars in LGBT candidates over the last decade and secure thousands of wins.” (Letter from 

Wolf to Lewis, Sept. 17, 2004, FEC Exh. 54, Peter B. Lewis 00002).  Another letter explained 

how Peter Lewis’s “generous $100,000 gift” had “already shown a return” through candidate 

victories.  (Letter from Wolf to Lewis, Nov. 21, 2005 FEC Exh. 54, Peter B. Lewis 00010.) 

114. In California, a state where contributions to groups that make independent 

expenditures are not limited, the FPPC recently identified several close State Assembly races in  

the 2006 election cycle where “‘independent expenditures’ may have assured victory” and many 

other 2004 and 2006 statewide and legislative races where they had a significant impact.  (FPPC, 
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Independent Expenditures: The Giant Gorilla in Campaign Finance, June 2008, at 37-40 and 23-

36, FEC Exh. 47). 

115. Independent expenditures can also affect who runs for office, as illustrated by an 

example from California.  There is an independent expenditure committee already set up for the 

2010 California gubernatorial race, as explained by FPPC Chairman Ross Johnson: “Reed 

Hastings, the founder of Netflix, has already, more than two years before the election, very 

publicly contributed a million dollars to [the] group, [which was] created to support State 

Superintendent of Public Instruction, Jack O’Connell.  This one individual’s contribution to a 

committee, at a level approximately 41 times higher than what he could give directly to a 

campaign, has, by itself, made O’Connell a credible candidate.”  (Johnson Decl. ¶ 9, FEC 

Exh.2.)  

3. Independent Expenditures Have Become More Effective over Time.   

 116. “Over the past several election cycles, the quality and impact of independent 

expenditures and candidate-focused issue advocacy ha[ve] increased, as a network of 

professional activists ha[s] developed mechanisms to study what works and to adapt their 

campaigns to these lessons.  Thus, increasingly the value of a contribution to an independent 

expenditure committee has increased, and the likelihood that it is at least as valuable as a direct 

contribution to the candidate has increased as well.”  (Wilcox Rept. at 16, FEC Exh. 1.) 

 117. “Most independent expenditures and issue advocacy campaigns are designed by 

professionals, pretested by professionals, and their impact is studied by professionals in order to 

create more effective campaigns for the next election.”  (Wilcox Rept. at 16, Exh. 1.)   As a large 

study of specific elections in 2000 concluded, “‘interest groups in 2000 . . . mounted the 

equivalent of full-fledged campaigns for and against specific candidates.  The campaigns were 
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fully professional, and included pollsters, media consultants, general strategists, mail consultants, 

and so forth.’”  (Wilcox Rept. at 16, FEC Exh. 1 (quoting David B. Magleby, Conclusions and 

Implications for Future Research, in The Other Campaign: Soft Money and Issue Advocacy in 

the 2000 Congressional Elections, (David Magleby, ed. 2003).  Groups are also now using 

tracking polls to make sure that their campaigns are working.  Id. 

 118. Another development that has led to the recent increase in quality of independent 

expenditures is the fact that now “[m]any organizations design their strategy over several 

election cycles.  The AFL[-]CIO did substantial polling and focus groups after the 1996 election, 

and again after the 2002 election campaigns, and used this information to design a different type 

of effort in 2004. Similarly the NRA has studied the best ways to do independent expenditures.  

They have developed lists not only of their members but also of groups that might be especially 

important in a campaign, such as union members who also have hunting licenses. Their 

sophisticated campaign in the 2000 presidential election in West Virginia is frequently attributed 

with boosting Bush to victory.”  (Wilcox Rept. at 16, FEC Exh. 1.)  “In 2001 the National 

Federation of Independent Businesses conducted extensive experimental studies in the best ways 

to contact and mobilize voters, contacting more than 850 members and 11,000 additional small 

business voters, and conducting a post-election survey to determine which techniques worked 

best.”  (Id. (citing David B. Magelby and J. Quin Monson, Interest Groups in American 

Campaigns: the New Face of Electioneering, in The Last Hurrah? Soft Money and Issue 

Advocacy in the 2002 Congressional Elections (David B. Magleby et al. eds., 2004)).  

119. “The extensiveness of the professionalism of many of these campaigns is 

evidenced by Steve Rosenthal, former AFL-CIO political director who headed Americans 

Coming Together in 2004.  Rosenthal noted at a Press Conference in 2007 that his effort was 
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based on previous election testing at the AFL-CIO in 2003, and that his organization contacted 

newly registered voters about 12 times after they registered by a combination of mail, phone, and 

personal contact.  He also commissioned a post-election poll in Ohio, in exurban and rural areas, 

testing contacting and vote choice.”  (Wilcox Rept. at 16, FEC Exh. 1 (citing Center for the 

Study of Elections and Democracy at Brigham Young University, transcript, release of Dancing 

Without Partners, Feb. 7, 2005). 

 120. Similarly, in 2004, “the Sierra Club 527 … reach[ed] out to over 400,000 targeted 

voters in nine key states.  The Sierra Club 527 targeted these voters with from 8 to 12 contacts 

(phone, mail, and door-to-door) between August 1 and the close of polls on Election Day.”  

(Center for the Study of Elections and Democracy, 527s Had a Substantial Impact on the 

Ground and Air Wars in 2004, Will Return /Swift Boat Veterans 527 Played Historic Role (Dec. 

16, 2004) FEC Exh. 51.)   

121. “All of this research by groups and networks of activists has increased the value 

of independent spending campaigns, and thus makes them more valuable to candidates.”  

(Wilcox Rept. at 16; see supra Facts 116-120.) 

4. Technical Coordination with a Candidate Is Unnecessary for an 
Independent Expenditure to Effectively Supplement a Campaign.   

 
 122.  “Although independent expenditure campaigns are not directly coordinated with 

candidates, there are many ways for committees to determine the maximum way to help 

candidates.”  (Wilcox Rept. at 17, FEC Exh. 1.)  As discussed below, this includes accessing 

campaign information, which is readily available via the internet, taking advantage of the 

numerous political operatives moving back and forth between campaigns and independent 

groups, and creating broad networks of independent groups that coordinate with each other.  (For 

additional discussion of the role of party insiders in groups that make independent expenditures 
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see infra Facts 251- 265).  Ultimately, the result is groups being able to closely integrate their 

independent expenditures with campaigns much more effectively than they could have thirty 

years ago.  

 123. “In an era of tight networks, there is no need to coordinate in order to help 

candidates win. Over the past two decades, activists have moved throughout their careers 

between jobs in the campaigns, in the party, as consultants, and in interest groups, thus making it 

easier to know what is valuable to campaigns.  Increasingly, interest group leaders are people 

who have worked full time on campaigns and for parties in the past, and thus understand how to 

echo and supplement candidate messages, which they can easily discern by following coverage 

of the campaign by media, and monitoring media buys. Even without these connections, the 

internet makes it easy to find information to maximize the value of expenditures.  Campaign 

strategies are broadly known, tracking polls are widely available, and strategies can be designed 

to help candidates even without consulting with them.”  (Wilcox Rept. at 17, FEC Exh. 1.) 

 124. “Interest groups share information with each other about what they will do and 

when to others who are interested in the same races, and meet regularly throughout the campaign 

to discuss their strategies.  Although the candidates are not part of these discussions, the 

collaboration of interest group networks helps assure that groups use their money in an optimal 

way to help elect candidates.”  (Wilcox Rept. at 17, FEC Exh. 1.)    

 125. As Michael J. Malbin, Executive Director of the Campaign Finance Institute, 

testified before the Senate Committee on Rules and Administration: “Many of the organizations 

sponsoring 527 groups concurrently sponsor separate Political Action Committees (PACs) that 

provide or channel hard money contributions to candidates and parties. ... In these cases, it is 

unrealistic to assume that candidates and officeholders will regard the sponsor's 527 and its 
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donors as 'independent' of and disassociated from the same sponsor's PAC contributions.”  

(Senate Committee on Rules and Administration, Hearing to Examine and Discuss S.271, a Bill 

Which Reforms the Regulatory and Reporting Structure of Organizations Registered Under 

Section 527 of the Internal Revenue Code,  109th Cong. (March 8, 2005) (written testimony of 

Michael J. Malbin, Executive Director of the Campaign Finance Institute) (available at 

http://rules.senate.gov/hearings/2005/MalbinTestimony.pdf), FEC Exh. 116.) 

 126. “For example, Let Freedom Ring was formed in 2004 as a 501(c)[(4)] 

organization that produced a video for distribution in evangelical churches touting Bush’s 

personal faith, funded initially by a $1,000,000 contribution from John Templeton.”  (Wilcox 

Rept. at 17, FEC Exh. 1 (citing Clyde Wilcox and Carin Larson, Onward Christian Soldiers: The 

Christian Right in American Politics, 3rd ed., 2006).  The group did not need to consult with 

Bush-Cheney campaign officials to learn that evangelical voters were a key part of the 

campaign’s strategy; campaign strategist Karl Rove publicly proclaimed the central importance 

of mobilizing evangelicals as early as 2001, and there was widespread coverage of the efforts by 

the Bush campaign to secure membership of conservative churches. (Wilcox Rept. at 17, FEC 

Exh. 1 (citing Richard Berke, Aide Says Bush Will Do More to Marshal Religious Base, N.Y. 

Times, Dec. 12, 2001, and David D. Kirkpatrick, Bush Appeal to Churches Seeking Help Raises 

Doubts, N.Y. Times, July 2, 2004, at A15).)  And they did not need to talk directly with 

campaign officials to know which states were in play – this information is available and updated 

continually on the internet.  They therefore concentrated their distribution in the swing states of 

Ohio and Pennsylvania, coordinating with other groups such as the Ohio Christian Coalition and 

the Pennsylvania Family Institute. The value of this group’s efforts was not diminished by the 

lack of coordination; indeed it ran a very cost-effective campaign. (Wilcox Rept. at 17, FEC Exh. 
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1.)     

 127. As Republican strategist Paul Manafort has explained, “national-campaign 

operatives understand the limitations of collusion. At the same time, because they are 

experienced, they are able to understand the strategies of who[m]ever they are trying to help or 

damage.  And as a consequence, smart people can figure out pretty easily how to run a campaign 

that’s consistent with or in concert with candidates they oppose or support.”  (Wilcox Rept. at 

18, FEC Exh. 1 (quoting Interview with Paul Manafort by Jules Witcover, The Buying of the 

President, Center for Public Integrity, March 20, 2007, available at 

http://www.buyingofthepresident.org/index.php/interviews/paul_manafort.) 

128. Given the easy available information and  tight networks of political operatives 

and groups described above, “interest group spending is frequently well integrated into campaign 

themes.”  (Wilcox Rept. at 17, FEC Exh. 1).  “‘Going into 2002, for example, Republicans and 

their interest-group allies were concerned about prescription drug benefits for seniors. Both the 

Republican Party and the United Seniors Association took the offensive, praising those who 

voted for the plan passed by the House and criticizing the Senate for its failure to act. A 

conservative group, the Seniors Coalition, mailed a flyer to New Mexico’s First Congressional 

District, which read ‘While the Liberals were talking, Congresswoman Heather Wilson was 

helping to pass the first comprehensive Medicare prescription drug benefit.’’” (Wilcox Rept. at 

17, FEC Exh. 1 (quoting David B. Magleby and Jonathan W. Tanner, Interest Group 

Electioneering in the 2002 Congressional Elections, in The Last Hurrah? Soft Money and Issue 

Advocacy in the 2002 Congressional Elections (David B. Magleby et al. eds., 2004)).)  “This 

kind of helpful campaign did not require explicit coordination.”  (Wilcox Rept. at 17, FEC Exh. 

1.)  
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 129. “[I]t is not difficult to devise advertising strategies that correlate closely with 

campaigns, without explicit coordination.”  (Wilcox Rept. at 17, FEC Exh. 1.)  Indeed, officials 

with both MoveOn.org and The Media Fund explained their ability to achieve “striking 

synchronicity” with the advertising of the Kerry Campaign by “noting that it is relatively easy to 

monitor the media purchases by candidates.”  (Id.; Jim Rutenberg, Democrat’s Ads in Tandem 

Provoke G.O.P., N.Y. Times, Mar. 27, 2004, FEC Exh. 56.)  Monitoring Senator Kerry’s and 

President Bush’s advertising purchases through services that tracked such advertising was all that 

was necessary to determine where and when to run the most effective pro-Kerry ads.  (Jim 

Rutenberg, Democrat’s Ads in Tandem Provoke G.O.P., N.Y. Times, Mar. 27, 2004, FEC Exh. 

56.)  

130. Chairman Ross Johnson of the California FPPC has described another example of 

this synchronicity: “during the 2006 election cycle, there was a clear pattern of a candidate’s 

committee inundating voters’ mailboxes with campaign materials for three or four days, and then 

stop, while for the next three or four days, independent expenditure committees would inundate 

mailboxes with campaign material, and then back and forth.  So the mailings alternated almost 

exactly between the candidate’s committee and independent expenditure committees.”  (Johnson 

Decl. ¶ 10, FEC Exh. 2.) 

131. Thanks to modern campaign techniques, groups can assist candidates without 

coordinating with them to a much greater extent than they could thirty years ago.  “The kind of 

groups that are around today which were not around when the [Buckley] court made their 

decision are much more professional.  They have much better networks.  They focus group test 

their materials.  They do exit polls.  They do tracking polls.  I think the world is fundamentally 

different.”  According to Professor Wilcox, “the court was not considering . . . really huge 
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contributions.”  Although independent expenditures “occasionally . . . can be 

counterproductive[,] . . . for the most part, they do help candidates” and “the scope of their 

activity is much, much, much bigger than it ever was when the court ruled.”  (Wilcox Dep. at 

199-200, FEC Exh. 1.) 

B. Independent Expenditures Lead to Gratitude, Indebtedness, and Access, 
Pose a Danger of Quid Pro Quo Arrangements, and Create the Appearance 
of Corruption. 

 
 It is well established that large contributions to candidates can lead to access and quid pro 

quo arrangements.  See infra Section B(1).   However, because of limitations on direct 

contributions, individuals who seek to influence policy or gain access to officeholders are willing 

to make large contributions in an indirect manner.  See infra Section B(2).   The history of 

massive “soft money” contributions to political parties illustrates this point.  See infra Section 

B(3).   However, access-oriented donors have also been more than willing to give large 

contributions to non-party groups.  See infra Section B(4).   If individuals are allowed to give 

unlimited contributions to groups that make independent expenditures, they will seek access and 

influence through this vehicle as well.  See infra Section B(5).  The current state of affairs in 

California, where there are currently no limits on contributions to groups that make independent 

expenditures, clearly illustrates this point.  See infra Section B(6).  Finally, even on the national 

level, groups have been formed with the sole purpose of electing or defeating a single federal 

candidate.  See infra Section B(7). 

1. Large Direct Contributions Raise the Danger of Quid Pro Quo  
Arrangements, Undue Influence, and the Appearance of Corruption.   
 

 132. “The danger of large direct contributions to candidates is well established in 

political science.  In U.S. history and across the world, large contributions to candidates and 

parties have been frequently associated with special access and particularistic policy favors for 
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donors.  Large direct contributions have been associated with explicit and implicit quid-pro-quo 

relationships, and with special access for and influence by large donors.”  (Wilcox Rept. at 5, 

FEC Exh. 1.)  A “very strong majority” of political scientists believe that “at some point really 

large contributions create the possibility for corruption.”  (Wilcox Dep. at 170, FEC Exh. 1.) 

 133. Such large contributions to candidates and parties have pervasively undermined 

democratic processes.  (Wilcox Rept. at 5, FEC Exh. 1, citing Mark E. Warren, What Does 

Corruption Mean in a Democracy?, 48 Am. J. Pol. Sci. 328-43 (2004) and Dennis F. Thompson, 

Ethics in Congress: From Individual to Institutional Corruption (1995).)  “Large contributions 

can also lead to increased public perceptions of corruption, which can itself have harmful effects 

on democracy.”  (Wilcox Rept. at 5, FEC Exh. 1 (citing Mark E. Warren, Democracy and 

Deceit: Regulating Appearances of Corruption, 50 Am. J. Pol. Sci. 160-74 (2006) and Robert Y. 

Shapiro, Public Attitudes Toward Campaign Finance Practice and Reform in Inside the 

Campaign Finance Battle (Anthony Corrado et al., eds., 2003)).) 

134. When large contributions are permitted, policymakers have pressured potential 

donors to give large sums before their issues are addressed by government.  These efforts might 

be thought of as harassment or “rent seeking” by politicians, but “‘whatever the language, the 

record is replete with fully documented examples from 1972 onward.  This is not about 

appearances.  The problem is real, it cannot possibly be rooted out with disclosure, and it is 

stimulated by unlimited contributions.’”  (Wilcox Rept. at 17, FEC Exh. 1 (quoting Michael J. 

Malbin, Rethinking the Campaign Finance Agenda, 6 The Forum, Iss. 1 Art. 3, at 3 (2008)).)  

 135. “Contribution limits aim to limit the danger of corruption by limiting the amount 

that donors can offer to candidates, and that candidates can ask from donors.”  (Wilcox Rept. at 

5, FEC Exh. 1)   
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 136. The notion that unlimited contributions to organizations that make independent 

expenditures pose a danger of corruption or its appearance is uncontroversial in the political 

science field.  “[M]ost people” in the field, were they to review Professor Wilcox’s report that 

reached this conclusion, would say “[S]o what?  We know that.”  (Wilcox Dep. at 319, FEC Exh. 

1.) 

2. Donors Are Also Willing to Make Large Indirect Contributions to 
Secure Access and Influence Policymaking. 

 
 137. In general, “[i]ndividuals make contributions to candidates for a variety and 

mixture of motives.  Many are ‘investors’ who give in part or primarily to protect or promote 

their business interests. A survey of congressional donors of $1000 or less in 1996 showed that 

nearly three in four admit that they give for business reasons at least some of the time, and that 

nearly 25% say that they give for business reasons most of the time.”  (Wilcox Rept. at 6, FEC 

Exh. 1 (citing Peter L. Francia et al., The Financiers of Congressional Elections: Investors, 

Ideologues, and Intimates (2003)). 

138. “These donors are willing to give to any type of entity that will incur the gratitude 

of incumbent politicians.  Large donors have in the past given to multiple entities simultaneously 

as a way to increase the magnitude of their contributions and the gratitude of politicians.”  

(Wilcox Rept. at 6, FEC Exh. 1.)  In fact, “[s]ome donors . . . are willing to invest far more 

money [than the hard money contribution limit] in order to gain access to politicians or to affect 

public policy.”  Id. The entities they have given to include candidate committees; leadership 

PACs sponsored by the same candidate; national, state, and local political parties; and “a variety 

of PACs and 527 organizations that help candidates.”  Id.   

139. “Donors who seek to gain access and influence care primarily that their 

contribution is noticed and appreciated, not that it is handled directly by the candidate’s 
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campaign treasurer.”  (Wilcox Rept. at 6, FEC Exh. 1.)     

3. The History of Contributions to Party Soft Money Committees 
Illustrates that Donors Are Willin g to Invest Their Contributions 
Indirectly and Officeholders Seek Such Contributions.  

 
140. “Between the mid 1980s and 2002, when soft money contributions were banned 

through BCRA, individuals gave increasingly large sums to the soft money accounts of political 

parties. Wealthy donors were repeatedly asked to give, and asked for increasingly large 

contributions in settings which guaranteed donors access to make policy arguments.  These 

contributions were not made to specific candidates, but . . . these contributions clearly gave 

donors special access to policymakers, and . . . created the appearance and reality of undue 

influence over policymakers as well.”  (Wilcox Rept. at 6-7, FEC Exh. 1.) 

141. “Because there was no legal limit on the size of soft-money contributions, it was 

far easier for party leaders to raise soft money than hard money. . . .  It took a few years for party 

leaders to understand and fully use the soft money system; in the early years the amount raised 

increased gradually, but by the late 1990s the growth was explosive.”  (Wilcox Rept. at 7, FEC 

Exh. 1). 

142. “Parties quickly became increasingly dependent on this easy money.  Between 

1992 and 2002, total Democratic soft money increased from $46 million to more than $246 

million, while total Republican soft money increased from $64 million to $250 million.”  

(Wilcox Rept. at 7, FEC Exh. 1).    

143. “The rapid growth of soft money was the result of active and persistent 

solicitation by policymakers and their agents, and by party officials.”  (Wilcox Rept. at 7, FEC 

Exh. 1.)  As explained by Gerald Greenwald, the chairman emeritus of United Airlines, 

corporations and unions gave soft money because “‘experience has taught that the consequences 
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of failing to contribute (or to contribute enough) may be very negative.’” (Wilcox Rept. at 7, 

FEC Exh. 1 (quoting Gerald Greenwald, Corporate America Contributes Soft Money Under 

Pressure, in Inside the Campaign Finance Battle (Anthony Corrado ed., 2003)).)  “Corporate 

executives complained in the late 1990s at the repeated and escalating requests for contributions . 

. . .”  (Wilcox Rept. at 7, FEC Exh. 1.) 

144. Much of the party soft money came from very large contributions by individuals.  

“In 2002 more than 365 individuals gave at least $120,000 apiece in soft money.”  (Wilcox Rept. 

at 7, FEC Exh. 1.)  “In many cases they did so because they were explicitly promised greater 

access to policymakers if they gave.  In 1996 for example the Democratic National Committee 

offered a membership category of ‘Executive Committee’ to soft money donors of $100,000 or 

more, and promised opportunities to meet with party officials and exchange views with 

policymakers.  The Republican National Committee made a similar promise to those who gave 

$100,000 – and called them ‘Team 100.’” (Wilcox Rept. at 7, FEC Exh. 1 (citing Mark J. Rozell 

and Clyde Wilcox, Interest groups in American Campaigns: the New Face of Electioneering 

(1999)).) 

145. “Soft money was raised in circumstances where its connection with access was 

explicit. The Clinton campaign raised soft money in intimate White House coffees and 

congressional Republicans held soft money fundraisers before they marked up legislation of 

interest to various industries.  The money was often spent to benefit particular candidates, but 

even candidates who did not benefit directly from soft money spending in their particular races 

were grateful for the impact of these funds on their party’s overall fortunes. Policymakers have 

greater influence when their party is in the majority, and thus appreciate contributions that help 

those few party candidates who are involved in close elections to win. Party leaders reminded all 
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members of the caucus which individuals and groups had made large soft money contributions.”  

(Wilcox Rept. at 7 , FEC Exh. 1.) 

146. As former Senator Alan Simpson explained, “‘Often, donors would give large 

sums of soft money to attend events with elected officials. . . .  Party leaders would inform 

Members at caucus meetings who the big donors were. . . .  At these events, it was not 

uncommon for the donors to mention certain legislation that affected them.’”  (Wilcox Rept. at 7, 

FEC Exh. 1.)    

  147. “Businessman Roger Tamraz contributed repeatedly to national and state 

Democratic Party soft money committees [including $300,000 in 1996], and noted ‘It's the only 

reason -- to get access.’  Tamraz did not ultimately prevail in his efforts to win U.S. approval of 

his oil pipeline project, but proclaimed that ‘I think next time I'll give $600,000.’  What Tamraz 

did get, however, was both repeated solicitations for additional gifts, and unusual access to 

policymakers.  There are countless other examples of large soft money donors who received 

special access to policymakers.”  (Wilcox Rept. at 8, , FEC Exh. 1; see also David Rosenbaum, 

Campaign Finance: The Hearings; Oilman Says He Paid For Access by Giving Democrats 

$300,000, N.Y. Times, Sept. 19, 1997, FEC Exh. 57.)  

148. “Thus unlimited soft money contributions allowed some ‘investors’ to make very 

large contributions, and to gain access to policymakers – even though the contribution was not 

made directly to the candidate.”  (Wilcox Rept. at 8, FEC Exh. 1.)   

 149. “[T]he history of soft money contributions shows that donors who seek access 

give money not only directly to candidates, but also to other organizations that will help the 

candidates.”  (Wilcox Rept. at 8; see supra Facts 140-148).   
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4. Donors Seeking Access and Influence Give to Non-Party 
Organizations As Well.  

 
 150. “Large donors seeking to establish relationships with policymakers have also 

historically given large contributions to non-party committees which are working to help 

candidates win election[s].”  (Wilcox Rept. at 8, FEC Exh. 1.)  Because donors were not in the 

past allowed to make large contributions to express advocacy political committees, “they have in 

the past made contributions to 501(c) and 527 organizations which aid candidates. . . .  [T]hese 

precedents . . . suggest the likely development of large contributions to [groups making 

independent expenditures] if unlimited contributions were permitted for these groups.”  (Id.)  

 151. A past example of the danger from large electoral contributions to 501(c) 

nonprofit organizations is the past activity of Charles Keating, a banker whose support for 

several U.S. Senators — through direct contributions, bundled contributions from friends and 

colleagues, and through a contribution to a voter mobilization organization — led to a broad 

investigation and in some cases Senate sanctions.  (Wilcox Rept. at 8, FEC Exh. 1).  “Keating 

hoped that these Senators would help him defeat new rules prohibiting direct investments by 

savings and loans.”  (Wilcox Rept. at 8, FEC Exh. 1.)  “He made the motives for his financial 

contributions clear when he proclaimed that ‘One recent question, among others raised in recent 

weeks, had to do with whether my financial support in any way influenced several political 

figures to take up my cause.  I want to say in the most forceful way I can: I certainly hope so.’” 

(Wilcox Rept. at 8, FEC Exh. 1.)   

 152. “Keating’s largest contribution was to a nonprofit organization headed by Alan 

Cranston’s son, which was created to mobilize Democratic voters to help Cranston win his next 

Senate election.  Cranston acknowledged the connection between this indirect contribution and 
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Keating’s request for policy intervention, when he patted Mr. Keating on the back at a dinner at 

the Belair Hotel and said ‘Ah, the mutual aid society.’” (Wilcox Rept. at 8, FEC Exh. 1.) 

 153. “Clearly this contribution to a 501(c) organization was intended as an indirect 

contribution to Senator Cranston, who valued this contribution as a way to improve his chances 

of reelection.  Cranston’s chief fundraiser discussed with Keating both his contributions and 

possible regulatory relief in the same conversations.  The Senate ethics committee treated 

Cranston’s behavior as the most serious offense of the Keating Five.”  (Wilcox Rept. at 8, FEC 

Exh. 1.) 

154. Even more striking was the recent massive increase in contributions has been the 

amazing rise in contributions to 527 that formed to affect federal election but did not register as 

political committees with the FEC.  As former Senate Majority Leader Tom Daschle has 

explained, “[t]here is no question that people use them as a way around contribution limits — it 

is a loophole the size of the Washington monument. . . .  Some of the contributors to these 

independent expenditure campaigns are clearly avoiding contribution limits in order to gain 

access or to influence policy making.”  (Wilcox Rept. at 8, FEC Exh. 1.) 

 155. As observed by news reports after the 2004 election concluded, “ [t]he so-called 

527 committees, with the ability to raise unlimited soft money contributions, played a huge role 

in the elections for both Republicans and Democrats. … The organizations raised hundreds of 

millions of dollars, tapping a long list of wealthy partisan contributors for money and, in the 

process, prompting major battles over their legality. They focused tightly on about a dozen swing 

states, running a blizzard of television commercials and employing legions of campaign 

workers.”  (Glen Justice, Advocacy Groups Reflect on Their Role in the Election, N.Y. Times, 

Nov. 5, 2005, FEC Exh. 111).    
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156. In some cases, the “organizations” that undertake supportive candidate spending 

are “mere vehicles for large contributions to aid candidates.”  (Wilcox Rept. at 9, FEC Exh. 1.)  

“For example, in 2000 ‘Republicans for Clean Air’ ran television advertisements designed to 

help George Bush defeat John McCain in the New York primary.  The group had no mailing 

address or phone number, merely a post office box. It was primarily a vehicle for two Texas 

donors who had already contributed the maximum allowed under the law to further aid the Bush 

campaign.”  (Id.)    

 157. Similar to soft money donations to political party committees, contributions for 

“candidate-focused issue advocacy campaigns have given individual donors a mechanism to 

avoid contribution limits.”  (Wilcox Rept. at 11, FEC Exh. 1.)  With the passage of BCRA, the 

money flowing through federal 527s rose significantly — up from $151 million in 2002 to $424 

million in 2004.  (The Election After Reform, Money Politics and the Bipartisan Campaign 

Reform Act, (Michael J. Malbin ed. 2006) (excerpts, Chapter 5, Weissman & Hassan and Ch. 6, 

Boatright, Malbin, Rozell, and Wilcox) (hereinafter, “Weissman & Hassan”) at 81, FEC Exh. 

55).  Contributions of $5000 or more to those 527s accounted for all but approximately $16 

million of the $151 million raised in 2002 and all but approximately $15 million of the $405 

million received in 2004.  (Weissman and Hassan at 90, FEC Exh. 55.)  Despite the addition of 

approximately 50% more donors (1,232 to 1,887), the average donation increased from 

approximately $30,000 to $136,000, more than four times as high.  (Id. at 92.)   

158. Data on contributions to 527 organizations from the two full election cycles since 

the soft money ban went into effect “show that some donors give far more than they are 

permitted through hard money limits, and it is clear that they did so to influence election 

outcomes.”  (Wilcox Rept. at 11, FEC Exh. 55.)  
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 159. “In the 2004 election cycle, 113 individuals contributed at least $250,000 to 527 

groups; 2/3 of these had previously given substantial sums of party soft money.”  (Wilcox Rept. 

at 11.)  Those 113 individuals provided more than $207 million to 527 groups.”  (Weissman & 

Hassan at 93, FEC Exh. 55).  Twenty-four individuals gave over $2 million apiece to 527 groups, 

totaling more than $142 million.”  Id.  This was 56 % of the funds 527s received from 

individuals.  (SpeechNow.org Response to FEC Request for Admission 10, FEC Exh. 106 at 14.)  

Overall, individuals associated with the business community gave more to 527s in 2004 than 

they had given in party soft money in 2000, although the giving was more concentrated and 

centered outside of the large publicly traded corporations.”  (Wilcox Rept. at 11, FEC Exh. 1 

(citing Robert Boatright et al., Interest Groups and Advocacy Organizations After BCRA, in The 

Election After Reform (2006), 119).) 

 160. Two individuals – George Soros and Peter Lewis – by themselves each 

contributed over $20 million to 527 organizations during the 2004 election cycle.  

(SpeechNow.org Response to FEC Request for Admission 11, FEC Exh. 106 at 15.) 

 161. In the 2006 midterm election, total individual contributions to 527 organizations 

were predictably lower than in a presidential election, but 51 individuals gave more than 

$200,000 or more to 527s.  (Stephen R. Weissman and Kara D. Ryan, Soft Money in the 2006 

Election and the Outlook for 2008/The Changing Nonprofits Landscape, at 22-23 (Campaign 

Finance Institute Report 2007), (hereinafter “Weissman and Ryan”) FEC Exh. 58.)  “Nearly half 

of total contributions — $53 million — came from 104 individual $100,000+ donors, mainly 

from 15 individuals who gave between $600,000 and $9.75 million.”  (Weissman and Ryan at 2, 

FEC Exh. 58.)  Donors of more than $100,000 also “gave a median $75,000 to federal 

committees in 2006, so their contributions to these 527 organizations served to supplement hard 
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money contributions and allowed them to contribute beyond the legal hard money limit.”  

(Wilcox Rept. at 11, FEC Exh. 1; Weissman and Ryan at 2, FEC Exh. 58.) 

 162. Ultimately, at least ten 527 groups have been found to have violated FECA during 

the 2004 election by operating, in whole or in part, outside of the rules applicable to political 

committees.  (See, e.g., FEC Conciliation Agreements with Swift Boat Veterans and POWs for 

Truth (MURs 5511, 5525) (Dec. 2006); Progress for America Voter Fund (MUR 5487 (Feb. 

2007); The Media Fund (MUR 5440) (Nov. 2007); America Coming Together (MURs 5403, 

5466) (Aug. 2007), available at http://eqs.nictusa.com/eqs/searcheqs, see also S. Simpson Decl., 

Exhs. 4-9)   

5. Contributions to Groups that Make Independent Expenditures Can 
Lead to Corruption in the Same Way as Direct and Other Kinds of 
Indirect Contributions.   

 
163. Large contributions to groups whose principal purpose is to make independent 

expenditures have a similar potential for corruption as large direct contributions to candidates.  

(Wilcox Rept. at 5, FEC Exh. 1; see infra Sections B(1)-B(4).) 

164. Large contributions to groups making independent expenditures “can be 

conceived as indirect contributions – instead of giving the money directly to the candidate’s 

campaign committee, they are given to an independent committee that also helps the candidate 

win.”  (Wilcox Rept. at 5, FEC Exh. 1.)  

165. “The danger of large campaign contributions comes not from the fact that the 

candidate’s campaign treasurer uses the money directly to pay for campaign expenses – it comes 

from the ability of the contribution to help the candidate win election.”  (Wilcox Rept. at 5, FEC 

Exh. 1.)  Large contributions raise concerns about corruption, whether the recipient is a 

candidate, a party, or an independent group.  “[A] large amount of money that helps the 
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candidate win the election . . . creates the possibility of corruption [] whether it’s given directly 

to the candidate, whether you give it to the party first.  It doesn’t matter who cashes the check.  It 

matters whether the money is spent to help elect the candidate.”  (Wilcox Dep. at 176-77, FEC 

Exh. 1).   

166. Because “[i]ndependent expenditure spending can help a candidate as surely as a 

direct contribution,” it has a similar “potential for evoking gratitude and special favors.”  

(Wilcox Rept. at 5, FEC Exh. 1.)  

 167. As Michael J. Malbin, Executive Director of the Campaign Finance Institute, 

testified before the Senate Committee on Rules and Administration: “With almost all of the 527s 

associating themselves with the two major parties and their candidates, and with the great 

majority of contributions coming from donors giving in the millions, rather than thousands or 

even tens of thousands of dollars, big 527 donors today are positioned to garner more attention 

and consideration from parties and candidates than those who give the maximum direct 

contribution of $2,000-$25,000.” (Senate Committee on Rules and Administration, Hearing to 

Examine and Discuss S.271, a Bill Which Reforms the Regulatory and Reporting Structure of 

Organizations Registered Under Section 527 of the Internal Revenue Code,  109th Cong. (March 

8, 2005) (written testimony of Michael J. Malbin, Executive Director of the Campaign Finance 

Institute) (available at http://rules.senate.gov/hearings/2005/MalbinTestimony.pdf), FEC Exh. 

116.) 

6.    Unregulated Contributions to Groups that Make Independent 
Expenditures in California Illustrates the Potential for Corruption 
and Circumvention.    

 
  168. Contributions to groups that make independent expenditures can be used to 

circumvent limits on direct contributions to candidates and candidate campaign committees.  
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Campaign spending in state races in California provides a clear example of this phenomenon.  

(See infra Facts 169-180 .) 

169. The people of California have repeatedly voted to limit the size of contributions 

and create campaign finance regulations, including the passage of propositions in 1988 and 1996 

that sought to limit the size of contributions to candidates.  While the contribution limits enacted 

in 1996 were tied up in court battles, there were several election cycles without any limits on 

direct contributions to state candidates in California.  (Johnson Decl. ¶ 4, Exh. 2; FPPC, 

Independent Expenditures: The Giant Gorilla in Campaign Finance, June 2008, at 3, FEC Exh. 

47).   

170. In 2000, California voters once again voted to limit the amount of money that 

individuals can contribute to candidates for state office and candidates’ associated parties and 

political committees.  The new contribution limits applied to legislative candidates during the 

2002 election cycle and began to apply to statewide candidates during the 2004 election cycle.  

The proposition did not, however, create any limitations on contributions to groups that 

supposedly do not coordinate their spending with candidates, nor did it contain any aggregate 

annual limit on gifts to this type of group.  (Johnson Decl. ¶ 4, Exh.2; FPPC, Independent 

Expenditures: The Giant Gorilla in Campaign Finance, June 2008, at 3, FEC Exh. 47.)   

171. Since candidate contribution limits were imposed in California, independent 

expenditures have “skyrocketed.”  (Johnson Decl. ¶ 5, Exh. 2; FPPC, Independent Expenditures: 

The Giant Gorilla in Campaign Finance, June 2008, at 3, FEC Exh. 47).    

172. In the 2000 legislative races, when there were no limits on contribution to 

candidates, the total amount of independent expenditures was $376,000.  By 2006, with the 

candidate limits in place, total independent expenditures on behalf of legislative candidates rose 
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to $23.48 million.  That is a 6,144% increase in just 6 years.  In the 2002 statewide races, when 

there were no candidate contribution limits, independent expenditures totaled $526,000.   In 

2006, independent expenditures soared to $29.47 million – that is a 5,502% increase in only four 

years.  In total, there was almost $100 million spent on independent expenditures benefiting 

candidates for state offices in California.  (Johnson Decl. ¶ 5, FEC Exh. 2; FPPC, Independent 

Expenditures: The Giant Gorilla in Campaign Finance, June 2008, at 8-10, FEC Exh. 47). 

173. The sharp increase in independent expenditure spending, which has followed 

imposition of candidate contribution limits, represents the spending of persons and groups who 

previously could seek to influence campaigns by large, direct contributions to candidates.  

(Johnson Decl. ¶ 5, FEC Exh. 2; FPPC, Independent Expenditures: The Giant Gorilla in 

Campaign Finance, June 2008, at 8-10, FEC Exh. 47). 

174. The amount of contributions to independent expenditure committees that are 

above what individuals would be able to give directly to the candidates is instructive.  By 

avoiding contribution limits, the 25 groups making the most independent expenditures in 

California funneled $61,705,919 into campaigns for state elective office between January 2001 

and December 2006 beyond what they could have given directly to the benefited candidates.  

This includes contributions from individuals to independent expenditure committees, 

contributions that benefit a specific candidate, that are hundreds of times more than donors 

would be able to give to the candidate directly.  (Johnson Decl. ¶ 6, FEC Exh. 2; FPPC, 

Independent Expenditures: The Giant Gorilla in Campaign Finance, June 2008, at 41-48, FEC 

Exh. 47).  

175. Some of the biggest contributions to groups that make independent expenditures 

in California have come from individuals.  Angelo K. Tsakopoulos and his daughter, Eleni 
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Tsakopoulos-Kounalakis gave $6,130,000 and $2,570,000, respectively, to “Californians for a 

Better Government, A Coalition of Firefighters, Deputy Sheriffs, Teachers, Home Builders and 

Developers.”  In total, the Tsakopoulos’ contributions amounted to more than 80 % of those 

received by Californians for Better Government.  Californians for a Better Government only 

participated in the 2006 Democratic Primary Election and all $9,855,582 spent by the committee 

was for independent expenditures benefiting one candidate, State Treasurer Phil Angelides.  Mr. 

Tsakopoulos’ contributions to this independent expenditure committee amounted to more than 

274 times what he could, and did, contribute to Mr. Angelides directly.  (Johnson Decl. ¶ 7, FEC 

Exh. 2; FPPC, Independent Expenditures: The Giant Gorilla in Campaign Finance, June 2008, 

at 11-14; FEC Exh. 47.) 

176. Similarly, Reed Hastings, CEO of Netflix, contributed $1 million to an entity for 

independent expenditures in support of Jack O’Connell should he decide to run for governor.  

(Johnson Decl. ¶ 9, FEC Exh. 10; Wilcox Rept. at 12, FEC Exh. 1.)      

177. The “explosive growth” in contributions to California entities making 

independent expenditures shows that such groups became “conduits for large donor contributions 

designed to create gratitude from candidates, once direct contributions [we]re banned.”  (Wilcox 

Rept. at 12, FEC Exh. 1.) 

178. As Chairman Ross Johnson of the FPPC explains, “faced with [the new] 

contribution limits, so-called independent expenditures have provided sophisticated, wealthy 

individuals . . . the means to circumvent these limits and create the appearance of, or gain undue 

influence on, candidates and officeholders.  A handful of very powerful special interests are 

putting their money into independent expenditures because they can no longer make unlimited 

direct contributions.  This is simply thwarting the will of the people.  The people have voted 
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repeatedly to limit contributions and therefore limit the appearance of corruption or undue 

influence over state elected officials.  But, because of the dramatic rise in independent 

expenditures, this has not occurred.”  (Johnson Decl. ¶ 6, FEC Exh. 2).  Simply put, “large 

independent expenditures by very powerful special interest contributors, who prior to the passage 

of [the new law] would have been contributing directly to candidates[,] have used the device of 

independent expenditures to avoid those limits on what they could give directly to candidates.” 

(Johnson Dep. at 45:19-25, FEC Exh. 10) 

179. Jon Coupal, SpeechNow Vice President, Secretary and organizer, has himself 

contended that a form of quid pro quo corruption has occurred as a result of individuals being 

able to circumvent contribution limits via independent expenditures in California.  He alleged 

that there was a corrupt relationship between Los Angeles city officeholders and municipal 

employee unions, writing: 

Local politicians and the public sector have formed an alliance that benefits both. 
The city is such an excellent provider that it is regarded as “the land of milk and 
honey” to those seeking public employment. In turn, public employee unions and 
city workers provide millions of dollars worth of campaign support to their 
favored candidates in each election cycle — often through independent 
expenditures to get around the city’s campaign contribution limits. 

 
(SpeechNow Response to FEC Request for Admission 9, FEC Exh.106 at 13; Jon Coupal, Los 

Angeles the Trendsetter, Howard Jarvis Taxpayer Ass’n Cal. Commentary, Vol. I, Issue 14, at 

1-2 (May 5, 2003), available at http://hjta.webcommanders.com/HJTACommentary014.pdf, 

FEC Exh. 119).   

180. In other writings, Coupal further elaborated on independent expenditures as a path 

for circumvention of contribution limits and how this can lead to undue influence:  

Since the [Los Angeles] has imposed strict contribution limits on direct campaign 
contributions to candidates, the power and influence of those who can afford to 
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run independent expenditure campaigns is compounded.  For public employee 
unions, like the United Firefighters of Los Angeles, this is a great opportunity to 
elect their supporters to positions of power.  A relatively small investment of a 
few hundred thousand dollars can return million in raises when union 
representatives are seated on both sides of the bargaining table. 

(Jon Coupal, Burning Through Taxpayer Dollars, Howard Jarvis Taxpayers Association: 

California Commentary, Vol. 2 Iss. XIII, March 29, 2004, FEC Exh. 118).  Coupal has also 

recognized that independent expenditures would allow individuals to circumvent other campaign 

finance regulations, publicly financed campaigns for example, stating that “it will just drive the 

money elsewhere, like independent expenditures.”  (Lisa Vorderbrueggen, Run a ‘clean’ 

campaign, get public funds, The Contra Cost Times, January 6, 2006 at F4, FEC Exh. 117).   

7. People Have Established Independent Groups Devoted to Electing or 
Defeating a Single Candidate.  

 
181. Increasing the likelihood that they can be used to circumvent direct contribution 

limits, lead to undue influence and access, and create the appearance of corruption, “[s]ome 

‘groups’ have formed for specific races, usually designed to hide the identity of the individuals 

spending the money.”  (Wilcox Rept. at 29 n.12, FEC Exh. 1.)  

182. In California, for example, there are more and more candidate-specific 

independent groups being set up, such as “California Citizens for John Doe.”  They are also 

being created earlier and earlier.  According to FPPC Chairman Ross Johnson, “[t]hey may 

spend more than the candidates themselves, and they send a very clear and early signal to the 

candidates who will be benefiting.  That message could make the candidate more inclined to 

support the people behind the independent expenditure committee.   Candidates are grateful for 

independent expenditures.”  (Johnson Decl. ¶ 11, FEC Exh. 2; FPPC, Independent Expenditures: 

The Giant Gorilla in Campaign Finance, June 2008, FEC Exh. 47).   
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183. As another state example, in 2004, an organization called “And for the Sake of the 

Kids” was established solely to defeat West Virginia Supreme Court Justice Warren McGraw.  

The CEO of a coal company which had on appeal to the court a $50 million verdict against it 

provided almost 70% of the $3.6 million raised by the group in its independent efforts to defeat 

Justice McGraw.  (See infra Section I(1).) 

184. On the federal level, a number of the 527s that were active in 2004 essentially 

existed solely to advocate for the election or defeat of either George Bush or John Kerry.  (See, 

e.g., FEC Conciliation Agreements with Swift Boat Veterans and POWs for Truth (MURs 5511, 

5525) (Dec. 2006); Progress for America Voter Fund (MUR 5487 (Feb. 2007), available at 

http://eqs.nictusa.com/eqs/searcheqs; see also, e.g., S. Simpson Decl., Exhs. 4-9)   

C. Candidates Are Usually Aware of the Identity of Individuals Making Large 
Contributions to Fund Independent Expenditures  

 
185. According to Professor Wilcox, who has spent more than two decades speaking 

regularly with candidates, campaign managers and consultants, candidates care a great deal about 

who is spending money for or against them.  “I never heard anyone, a pollster, a campaign 

manager, campaign consultant or candidate ever say, ‘You know what?  There was a big 

independent expenditure in my district and we don’t know who it was and we don’t care.’”  

(Wilcox Dep. at 118-19, FEC Exh. 18.) 

 186. “Candidates usually know, or are able to discover who is funding independent 

spending campaigns.”  (Wilcox Rept. at 18, FEC Exh. 1.).  See also SpeechNow.org Response to 

FEC Request for Admission 4, FEC Exh. 24 at 10-11 (Candidates are able to learn the identities 

of publicly disclosed individuals who made contributions to entities that make independent 

expenditures.)    
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187. As explained by veteran lobbyist Robert Rozen, Members and candidates would 

not only find independent spending financed with unlimited contributions useful to their 

campaigns, but they “would be very aware of who the large contributors to independent 

candidate groups are, regardless of whether the spending was coordinated within the legal 

definition of that term.”  (Rozen Decl. ¶ 16, FEC Exh. 3.) 

 188. According to Ross Johnson, Chairman of the California Fair Political Practices 

Commission and longtime California legislator, “[t]o presume that the only way to unduly 

influence a candidate is to actually hand him or her a check is absurd.  Candidates are not 

oblivious.  They know who got them elected.  Candidates are well aware of independent 

expenditures on their behalf, and everyone else on the inside of the political process is aware of 

it, too. There are frequently conversations among political insiders about who is contributing, 

who is making independent expenditures – that a particular association will be making an 

independent expenditure for a particular candidate, for example.”  (Johnson Decl. ¶ 11, FEC 

Exh. 2.).  “Candidates don’t live in caves.”  (Johnson Dep. at 46:9-10, FEC Exh.10.).  

 189. SpeechNow’s by-laws do not prohibit SpeechNow’s members and donors from 

making candidates and officeholders aware of independent expenditures SpeechNow has run.  

(SpeechNow Response to FEC Req. for Admission 5, FEC Exh. 24 at 11-12.) 

190. Candidates and party activists have for a long time carefully learned who gives to 

their campaigns and those of their opponents.  They have gotten more organized over time, even 

tracking who solicited contributions so that they could be properly credited.  (Wilcox Rept. at 18, 

FEC Exh. 1.)   

191. Both parties have also tracked the records of political contributions of lobbyists.  

“The Republican K Street Project involved in part collecting records of the contributions of 
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lobbyists and sharing them with the chairs of congressional committees where that lobbyist 

might have business.”  (Wilcox Rept. at 18, FEC Exh. 1 (citation omitted).)  Congressman 

Thomas Davis, then-chair of the National Republican Congressional Committee, “predicted that 

committee chairs would be anxious to examine a copy, noting that contributions to the wrong 

party can ‘buy you enemies.’”  (Wilcox Rept. at 18, FEC Exh. 1 (citation omitted).)  Democrats 

“are similarly keeping track of contributions of lobbyists now that they have regained majority 

control.”  (Wilcox Rept. at 18, FEC Exh. 1 (citation omitted).)
 
 

192. “In the tightly networked political environment of Washington, the identity of 

those who contribute to independent expenditures and issue advocacy is broadly known.  The 

people who solicit large contributions for these efforts are former or current party officials, 

former officeholders, and others who can easily keep score.”  (Wilcox Rept. at 18, FEC Exh. 1.)  

As noted below, (see Fact 260), “Ellen Malcolm and Harold Ickes reassured donors that ‘they 

know and appreciate us and contributions are part of the public record and they are aware.’”  

(Wilcox Rept. at 18, FEC Exh. 1.) 

193. “Donors have the capacity to signal to candidates and party leaders that they have 

given to independent campaigns – they do not want this to be a secret.  Individual donors who 

hope that their contribution will increase their influence on the policy process will gladly tell 

candidates and party leaders of their contributions to groups that have helped the candidate, or of 

their role in establishing these groups.  Thus donors who wish to contribute to create influence 

will be anxious to claim credit, and members will be grateful for the help.”  (Wilcox Rept. at 19, 

FEC Exh. 1.) 

194. For example, two individuals provided more than 80% of the nearly $10,000,000 

spent by Californians for Better Government on behalf of California State Treasurer Phil 
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Angelides. In some cases these expenditures are officially made by candidate-specific 

independent expenditure committees.  Candidates are aware of, and grateful, these large indirect 

contributions to aid their campaigns.  (Wilcox Rept. at 12, FEC Exh. 1.)   

195. Before BCRA, donors were specifically asked to contribute to independent groups 

by federal candidates and their campaigns.  As Robert W. Hickmott, senior vice president at a 

lobbying firm and former employee of the DNC and DSCC, explained at the time, “Once you 

have helped a federal candidate by contributing hard money … you are sometimes asked to do 

more for the candidate…[by giving to] an outside group planning on doing independent 

expenditure or issue advertisements to help the candidate’s campaign.”  (Wilcox Rept. at 13, 

FEC Exh. 1 (citing Robert W. Hickmott, Large Contributions Given to Influence Legislation, in 

Inside the Campaign Finance Battle (2003)) (Mr. Hickmott’s declaration from McConnell is 

attached as FEC Exh. .).  Although candidates themselves are no longer permitted to solicit 

donations of unlimited amounts for candidate-focused issue advocacy campaigns, “access-

seeking donors” have continued to be solicited “by a network of partisan activists, consultants, 

and lobbyists” who have “directed them to the most effective committees.”  (Wilcox Rept. at 13, 

FEC Exh. 1.)   

 196. “It is certain that if large contributions are allowed to fund groups whose principal 

purpose is independent expenditures, access-seeking donors will be directed to make large 

contributions to the most effective of these committees.”  (Wilcox Rept. at 13, FEC Exh. 1.)    

 197. The typically dense web of relations between independent expenditure groups and 

candidates and parties ensures that the candidate knows of the help provided by the groups and 

that their efforts are helpful.  Although in many cases their activities do not meet the standard for 

“coordination” under the law, groups that make independent expenditures are often financed, 
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organized, and operated by individuals with strong connections to candidate campaigns and 

political parties.  (See supra Section A(3)-(4), infra Facts 198-203.) 

 198. As one example, the Swift Boat Vets received the bulk of its initial financing 

from two men with close ties to President George W. Bush and his family: one, Bob J. Perry, 

was a longtime political associate of Karl Rove, Bush’s chief political aide; the other, Harlan 

Crow, was a trustee of the foundation for Mr. Bush’s father’s presidential library.  Mr. Rove 

made a statement that he and Mr. Perry were longtime friends but had not spoken for a year 

before the 2004 election.  Mr. Perry contributed $200,000 in initial funding to the Swift Boat 

Veterans for Truth and ultimately gave $4,350,000 to the group.  Mr. Crow was one of the 

largest donors to Republicans in Texas and had given money to President Bush and his father 

throughout their careers.  Mr. Crow was also law partners with Margaret Wilson, who became 

Bush’s general counsel when he was governor and then served as deputy counsel for the 

Department of Commerce when George W. Bush became president.  (Kate Zernike and Jim 

Rutenberg, Friendly Fire: the Birth of an Attack on Kerry, N.Y. Times, Aug. 20, 2004, FEC Exh. 

60.). 

199. As the Swift Boat Vets grew, many other longtime supporters and contributors to 

President George W. Bush came together to fund the group.  As summarized in press reports: 

“The largest contributor was T. Boone Pickens, a famous Texas oilman and longtime Republican 

supporter who was a major political backer of Mr. Bush’s father, who gave $500,000 to the Swift 

boat group.  Audrey McClendon, chief executive of Chesapeake Energy in Oklahoma, gave 

$250,000; … and Albert Huddleston, a Texas energy executive who raised money for Mr. Bush, 

gave $100,000, records show.  Sam Wyly, the wealthy Texas entrepreneur who financed 

commercials attacking Senator John McCain in the 2000 Republican primary against Mr. Bush, 
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also made the list at $10,000, as did his brother Charles, records show.  At least two Swift boat 

donors are also listed as Bush Pioneers, meaning they raised at least $100,000 for Bush.”  (Glen 

Justice and Eric Lichtblau, Bush Backers Donate Heavily to Veteran Ads, N.Y. Times, Sept. 11, 

2004, FEC Exh. 61 ).   

 200. In addition to the aid it received from its contributors, Swift Boat Vets was helped 

in its operations by individuals with connections to President Bush.  For example, Merrie Spaeth, 

a public relations executive, helped coordinate the efforts of the group.  Previously, Ms. Spaeth 

was spokeswoman for Republicans for Clean Air, the group that ran negative ads against Senator 

John McCain when he challenged President Bush in the 2000 Republican primary.  (Kate 

Zernike and Jim Rutenberg, Friendly Fire: the Birth of an Attack on Kerry, N.Y. Times, Aug. 

20, 2004, FEC Exh. 60.).  Additionally, President Bush’s “top outside lawyer” during the 2004 

election had to resign after acknowledging that he had been working with the Swift Boat Vets.  

(Glen Justice and Jim Rutenberg, Advocacy Groups and Campaigns: An Uneasy Shuttle, N.Y. 

Times, Sept. 8, 2004, FEC Exh. 62).  Republican Representative Christopher Shays described the 

overlap of people working for campaigns and groups that make independent expenditures as 

follows: “This smells – it smells real bad.  It shouldn’t be happening.  There shouldn’t be all this 

back-and-forth going on. It smacks of coordination and there’s no good reason for it.”  (Id.) 

201. Three of the groups found to have violated FECA during the 2004 election cycle 

— The Media Fund, America Coming Together, and the Progress for America Voter Fund — 

were known for their close ties to either the Democratic or Republican Party and spent 

approximately $166 million, which was more than 40% of all 527 expenditures that year.  

(Weissman & Hassan at 104-05, FEC Exh. 55.) 
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 202. Another example of the revolving door of individuals working directly for 

candidates’ campaigns and groups that make independent expenditures is for former White 

House Chief of Staff, Karl Rove.  As reported in the National Journal, Rove advises Freedom 

Watch, an independent conservative group set up to counter MoveOn.org, as well as other 

groups and major Republican donor Sheldon Adelson: “No longer constrained by his role as 

President Bush’s top political adviser, Rove has been talking to Republican donors, including 

Adelson, and strategists about options for setting up independent groups this election cycle that 

could spend millions of dollars on issue ads in the presidential contest and congressional races.  

[One] GOP consultant adds that Rove is now involved ‘up to his eyeballs’ in discussions about 

‘who is going to do the presidential, who is going to do the Senate, and who is going to do the 

House.’”  (Peter H. Stone, Betting Man, Nat’l J., May 10, 2008, FEC Exh. 63.).  

D. Candidates Feel Indebted, Grateful, or Are Inappropriately Disposed to 
Favor Individuals Who Paid for Such Ads or Independent Expenditures. 

 
203. “Because independent expenditures help candidates win elections, it stands to 

reason that candidates are grateful for the help.”  (Wilcox Rept. at 18, FEC Exh. 1.) 

 204. Giving to independent groups is similar to giving to political party committees 

during the soft money era, with similar detrimental effect.  (Rozen Decl. ¶ 15, FEC Exh. 3.)   

 205. Robert Rozen, long-time Washington lobbyist and former staffer to Senators 

Wendell Ford and George Mitchell, witnessed first-hand the noxious effects of the soft money 

system on the legislative process.  “The soft money system allowed big money from private 

interests to get into the federal election system.  The system worked in a very pernicious way that 

undermined public trust.  The general public did not even begin to understand the degree to 

which moneyed private interests were able to influence public policy through their campaign 
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contributions.  The sense of obligation created by large contributions naturally led legislators to 

be more responsive to those donors.”  (Rozen Decl. ¶ 14, FEC Exh. 3.) 

  206. Permitting unlimited contributions to non-party independent groups would have a 

similar effect.  “While some contributors give for ideological reasons, other contributors to 

independent groups give for economic reasons.  Giving to groups that help get candidates elected 

puts the contributor in a position to exert influence because of the sense of obligation that a 

candidate naturally feels to their political benefactor.”  (Rozen Decl. ¶ 14, FEC Exh. 3.) 

 207. “Loosening the federal campaign finance rules so that groups devoted to 

independent candidate advocacy could raise money in unlimited amounts would foster most of 

the pernicious effects of the soft money system.  There are a lot of ways to get things done when 

business and politics mix. Giving to such groups would become just another way for some 

individuals to further their economic interests and permit them to influence public policy.  As 

with soft money to political parties, you would likely see some economic interests giving both to 

groups supporting Democratic Party candidates and to groups supporting Republican Party 

candidates. . . .  There would be a difference in that the contributor would be one step removed in 

the sense that Members would not be raising the money themselves.  It would be naïve, however, 

to think that allowing such contributions would not undermine public trust and allow moneyed 

private interests to shape public policy.”  (Rozen Decl. ¶ 16, FEC Exh. 3.) 

208. “‘[C]andidates know who gives to independent expenditure groups, and those 

who benefit from those expenditures are grateful. In the current ‘team sport’ approach to 

campaigns, there is an implicit division of labor so that independent groups can do the most 

hard-hitting, negative attacks, allowing the candidate to stand apart, and above them.  This only 
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furthers the candidate’s appreciation for the independent expenditures.’”  (Wilcox Rept. at 18, 

FEC Exh. 1 (quoting political science professor David Magleby).) 

209. As Democratic consultant Terry Beckett explains, “[o]f course candidates often 

appreciate the help that these interest groups can provide, such as running attack ads for which 

the candidate has no responsibility.”  (Beckett Decl., McConnell, ¶ 16, FEC Exh. 35; see also 

Wilcox Rept. at 19, FEC Exh. 1.)  

210. According to Democratic consultant Joe Lamson, “if you are in a close race and 

there are interest groups out there helping you with things like broadcast ‘issue ads,’ you usually 

appreciate the support.”  (Lamson Decl., McConnell, ¶ 19, FEC Exh. 34; see also Wilcox Rept. 

at 19, FEC Exh. 1.) 

211. As former Senator Dale Bumpers put it, “[c]andidates whose campaigns benefit 

from these ads greatly appreciate the help of these groups.  In fact, Members will also be more 

favorably disposed to those who finance these groups when they later seek access to discuss 

pending legislation.”  (Bumpers Decl., McConnell, ¶ 27, FEC Exh. 64; see also Wilcox Rept. at 

19, FEC Exh. 1.) 

212. As explained by former Senator Alan Simpson, “[t]hese ads are very effective in 

influencing the outcome of elections, and the people who admit to running these ads will later 

remind Members of how the ads helped get them elected. Members realize how effective these 

ads are, and they may well express their gratitude to the individuals and groups who run them.”  

(A. Simpson Decl. ¶ 13, McConnell, FEC Exh. 65; see also Wilcox Rept. at 19, FEC Exh. 1.)   

 213. Republican consultant Rocky Pennington testified, “[U]sually the ads are helpful 

and candidates appreciate them.”  (Pennington Decl. ¶ 11, McConnell, FEC Exh. 33; see also 

Wilcox Rept. at 19, FEC Exh. 1.)   
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214. Elaine Bloom, a congressional candidate in 2000, “appreciated” the ads that were 

run by interest groups in her race.  (Bloom Decl. ¶17,  McConnell, FEC Exh. 36; see also Wilcox 

Rept. at 19, FEC Exh. 1.) 

215. “Candidates see these independent ads as equivalent of contributions – very large 

contributions.”  (Wilcox Rept. at 20, FEC Exh. 1.)  As former Montana Representative Pat 

Williams explains, party and outside interest advertisements “can be the functional equivalent of 

a campaign contribution.”  (Williams Decl. ¶ 8, McConnell, FEC Exh. 67; see also Wilcox Rept. 

at 20, FEC Exh. 1.)  

216. “Candidates are grateful for independent expenditures.  The notion that campaign 

funds must be given directly to candidates before they feel obligated to a major financial backer 

is, simply, not true. … It would be unreasonable to conclude that direct contributions are the only 

way to gain influence or that only direct contributions pose a danger of corruption.”  (Johnson 

Decl. ¶ 11, FEC Exh. 2.).   

217. “Federal candidates appreciate interest group electioneering ads like those 

described above that benefit their campaigns, just as they appreciate large donations that help 

their campaigns.”  (Chapin Decl. ¶ 16, McConnell, FEC Exh. 68; see also Wilcox Rept. at 20, 

FEC Exh. 1).  Former Congressional candidate Linda Chapin testified that she “appreciated the 

ads run by EMILY’s List on my behalf.  In general, candidates in the midst of a hard-fought 

election like mine appreciate any help that comes their way.”  (Chapin Decl. ¶ 16 , McConnell, 

FEC Exh. 68; see also Wilcox Rept. at 20, FEC Exh. 1).  EMILY’s List had run ads for her 

based on gun safety issues, which was not an issue of concern to the organization, in order to 

help her campaign.  (Chapin Decl. ¶ 13, McConnell, FEC Exh. ); see also Wilcox Rept. at 20, 

FEC Exh. 1).   
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218. The National Federation of Independent Business spent $100,000 to help 

Congressman Randy Forbes win a special election for Congress in Virginia in 2001, primarily 

through radio ads.  Forbes called NFIB President Jack Farris “to thank him, saying ‘If it hadn’t 

been for your people, I wouldn’t have won.’”  (Wilcox Rept. at 19, FEC Exh. 1 (citation 

omitted).)
 
 

219. “Of course, a few scattered independent expenditure campaigns may be less 

helpful, but donors seeking access and influence can easily find advice on where to invest their 

money.  This is why the networks of party activists were important to the 527 efforts in 2004, 

why Bill Clinton helped reassure donors that their money would go to good effect.  More 

recently, Democratic activists have formed the Democracy Alliance to screen and certify groups 

that are engaged in official or unofficial electioneering, thereby vetting these groups for donors.”  

(Wilcox Rept. at 18, FEC Exh. 1 (citing David B. Magleby and Kelly D. Patterson, War Games: 

Issues and Resources in the Battle for Control of Congress, in Center for the Study of Elections 

and Democracy Report (2007)).)  

 220. “Donors seeking to maximize the gratitude or obligation of an incumbent can 

easily find activists in the web of consultants and party activists to help direct their contributions 

to the types of independent spending most likely to be effective. Thus a careful donor could 

make their contributions almost always valuable to the candidate.”  (Wilcox Rept. at 20, FEC 

Exh. 1.) 

1. Unlimited Contributions to Independent Expenditure Groups Are 
More Likely to Lead to Corruption than Direct Candidate 
Contributions Under the Legal Limits.  

 
221. The potential for contributions to groups that make independent expenditures to 

lead to undue influence over elected officials, quid pro quo arrangements, corruption, and the 
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appearance thereof, is often greater than with direct contributions because of the extreme size of 

the potential contributions.  (See infra (the next few facts).)  

222. “A large contribution to an independent-expenditure campaign is always worth 

more to the candidate than a smaller, regulated contribution to the candidate.”  (Wilcox Rept. at 

14, FEC Exh. 1.)  As political scientist Michael Bailey explains, “[i]ndependent expenditures 

almost always benefit a candidate. They are used to mobilize voters or to poison opinion against 

an opponent. While a candidate would typically prefer to have direct control [of campaign 

spending], he would almost always prefer [a] $100,000 independent expenditure over a direct 

contribution of $5,000.”  (Id.). 

223. “With no limits on contributions to . . . groups [making independent 

expenditures], individuals could give them far more than $100,000, allowing groups to spend 

very large sums.”  (Wilcox Rept. at 14-15, FEC Exh. 1.) 

 224. As Chairman Johnson of the FPPC explained with regard to independent 

expenditures in California, “[t]he law in California presumes that a contribution directly to a 

candidate for governor in the 2010 election, it would probably be in the neighborhood of 

$26,0000, something on that order.  … The law presumes that that has the potential for undue 

influence or corruption – the appearance of corruption over the candidate[.]  [T]o say that you 

can give, you know, 30 or 40 times that amount and it doesn’t because you don’t write the check 

directly to him, you do it independently is, I think an absurd notion.” (Johnson Dep. at 29:23 – 

20:6, FEC Exh. 10.) 

225. A good example is the contribution of Reed Hastings, founder of Netflix, in 

support of State Superintendent of Public Instruction, Jack O’Connell’s potential gubernatorial 

race in 2010 (see supra Fact 115).  Mr. Hastings contributed a million dollars to an independent 
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expenditure group created exclusively to support Mr. O’Connell.  As explained by Chairman 

Johnson of the FPPC, “[i]t should be obvious that a huge contribution like this has a much 

greater likelihood of creating the appearance of corruption or gaining undue influence over a 

candidate than a direct contribution made within the statutory limits.”  (Johnson Decl. ¶ 9, FEC 

Exh. 2.).  Chairman Johnson elaborated as follows: “I would think any reasonable person looking 

at this would say, you know, the potential for undue influence over Mr. O’Connell is obvious.  

He doesn’t live in a cave.  He reads the same newspapers I do. He knows about this. And the 

notion that the only way you can exercise undue influence over a candidate or officeholder is by 

handing them a check directly, I think, is absurd on its face. Now, let me ask you, do you think 

that if Reed Hastings calls Jack O’Connell this afternoon that Jack will take his call.”  (Johnson 

Dep. at 28:20 – 29:8, FEC Exh. 10.). 

2. Ad Campaigns Run By Interest Groups Allow Candidates to 
Conserve Resources and Keep Their Hands Clean. 

 
 226. Ads run by interest groups can be more valuable than a direct contribution to the 

candidate’s campaign because “independent groups can make attacks on opposing candidates 

that would backfire if directly associated with the candidate.”  (Wilcox Rept. at 15, FEC Exh. 1.)   

227. “Terry Dolan, director of the National Conservative Political Action committee 

(NCPAC) – the first PAC to make substantial independent expenditures in the 1980 Senate 

campaigns, summed up this advantage succinctly when he said that ‘A group like ours could lie 

through its teeth, and the candidate it helps stays clean.’”  (Wilcox Rept. at 15, FEC Exh. 1.) 

 228. “‘Because ads from the party and interest groups are not controlled by the 

candidate, there is a certain amount of plausible deniability – if the ad backfires the candidate 

can disavow the content and deny responsibility.’”  (Wilcox Rept. at 15, FEC Exh. 1 (quoting 

David B. Magleby and J. Quin Monson, The Consequences of Noncandidate Spending, and a 
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