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The Commission received two comments in response, both supporiing the
proposed rule. One comment also recommended amending the proposed rule to provide
a safe harbor, such that a reporting committee will be deemed to have complied with the
regulation if it relies on the websites for purposes of determining whether a person is a
lobbyist/registrant or lobbyist/registrant PAC. See discussion below of section
104.22(b)(2)(11).

Consistent with the proposed rule, the final rule at 11 CFR 104.22(b)(2)(1)
requires reporting commitiees to consult the House, Senate and Commission websites to
determine if a person 1s a lobbyist/registrant or lobbyist/registrant PAC. 1f a person is
histed on any of these websites as a lobbyist/registrant or lobbyist/registrant PAC, then the
person is “reasonably known to be” a lobbyist/registrant or lobbyist/registrant PAC, and
information about the person is subject to the reporting requirement of 11 CFR 104.22(b).

The House and Senate websites identify registered lobbyists and registrants. The
websites also list political committees disclosed as being established or controlled by
lobbyists/registrants on their semi-annual reports of contributions to candidates and
Federal officeholders and donations to related entities. These political comnittees are
“lobbyist/registrant PACs” under new 11 CFR 104.22(a)(4)(1). To ensure lhatbreporling
committees have the most up-to-date information available about lobbyist/registrant
PACs. and 1o provide information about lobbyist/registrant PACs that are unable to
ascertain from the Secretary of the Senate or Clerk of the House of Representatives
whether they are established or controlled by a lobbyist/registrant, but which meet the
Commission’s additional “‘established or controlled” criterta under 11 CFR

104.22(a)(4)(11), these final rules require reporting committees to check the
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Commission’s website as well. Any political committee that is “established or
controlled” by a lobbyist/registrant must identify itself as such on its Statement of
Organization (FEC Form 1), which will be posted on the Commission’s website. See 11
CFR 104.22(c), discussed below.

Each reporting committee must consult the House, Senate, and Commission
websites “in a manner reasonably calculated to find the name of each person who is a
lobbyist/registrant or lobbyist/registrant PAC.” 11 CFR 104.22(b)(2)(i). The
Commission recognizes that reporting committees that have exercised due diligence in
searching House, Senate, and Commission websites must be able to rely on the results of
their searches. Under new 11 CFR 104.22(b)(2)(1), a reporting committee will not be
deemed to have “reasonably known™ about the status of a lobbyist/registrant or
lobbyist/registrant PAC whose name the committee did not find in searching the House,
Senate, and Commission websites, so long as the reporting committee performs its
searches in a manner reasonably calculated to find the name of each lobbyist/registrant or
lobbyist/registrant PAC listed on the websites.

New 11 CFR 104.22(b)(2)(11) provides that a computer printout or screen capture
showing the absence of the person’s name on the House, Senate, or Commission websites
on the date in question, may be used to demonstrate that the reporting committee
consulted the required websites in a manner reasonably calculated to find the name of
cach person who is a lobbyist/registrant or lobbyist/registrant PAC, and did not find the
name of the person in question. This provision allows reporting committees to rely on
the results of website searches, provided that the printout shows that the search history

utilized by the reporting committee to verify that the search was performed in a manner
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reasonably calculated to find the name of the person in question, as discussed above.
Such a computer printout or screen capture constitutes conclusive evidence that the
reporting committee has consulted the websites and not found the name of the person
sought. Accordingly, except as described below, such evidence demonstrates that a
person was not reasonably known by the reporting committee to be a lobbyist/registrant
or lobbyist/registrant PAC for the purposes of 11 CFR 104.22(b)(1). A reporting
committee also may provide other credible evidence to show that it has consulted the
websites in compliance with 11 CFR 104.22(b)(2)(1).

Notwithstanding new 11 CFR 104.22(b)(2)(i1), a reporting committee is not
entitled to rely on the results of a website search if the reporting committee knows that
the person who forwarded or is credited with raising contributions is a lobbyist/registrant
or lobbyist/registrant PAC. New 11 CFR 104.22(b)(1i1) provides that a reporting
committee is required to report bundled contributions forwarded by or received and
credited to a person that the reporting committee actually knows is a lobbyist/registrant or
lobbyist/registrant PAC as defined in 11 CFR 104.22(a)(2) or (a)(3), even if the reporting
committee consuited the websites in accordance with 11 CFR 104.22(b)(2)(1) and (2)(11).
and did not find the person’s name on any of the websites. A reporting committee 1s
deemed to have actual knowledge if the candidate involved, the treasurer of the reporting
committee, or any members of the reporting committee’s staff who are responsible for
verifying the accuracy of Form 3L has actual knowledge that the person who forwarded
or 1s credited with raising contributions is required to be listed as a lobbyist/registrant or
lobbyist/registrant PAC.

C. 11 CFR 104.22(c) — Lobbyist/Registrant PAC Reporting Requirements
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Prior to HLOGA, the Commission required political committees to identify
themselves as only one type of political commuttee on their Statements of Organization.
See FEC Form 1 Statement of Organization, Question 5 (*Type of Committee”).

The NPRM sought comments on how, going forward, an organization that is both
an SSF and a “lobbyist/registrant PAC” should identify itself on its Statement of
Organization, and whether one type of registration should control or whether political
committees should i1dentify themselves as both types. The Commission received no
comments on this isste.

To promote the greatest disclosure and to accommodate entities that qualify as
more than one type of political committee, the Commission is revising FEC Form 1 to
make 1t possible for committees to identify themselves as more than onc type of political
committee, Under new 11 CFR 104.22(c), all new leadership PACs and

lobbyist/registrant PACs that register with the Commission after the effective date of this

rule (30 days after publication in the Federal Register) must check all appropriate boxes

on FEC Form 1, in accordance with 11 CFR 102.2(a)(1). See 11 CFR 100.5(e)(6)
(definition of leadership PAC) and 11 CFR 104.22(a)(3) (definition of lobbyist/registrant
PAC). Leadership PACs and lobbyist/registrant PACs already registered with the
Commission must amend their FEC Form 1 in accordance with 11 CFR 102.2(a)(2) no
later than ten days after the effective date of this rule (ten days after the thirty-day period

from the date of publication of these rules in the Federal Register).

D. 11 CFR 104.22(d) - Where 10 File

New section 104.22(d) requires reporting committees to file FEC Form 3L in

accordance with 11 CFR Part 105. Under 11 CFR Part 105, authorized committees of
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1 candidates for the House of Representatives, the principal campaign committees of

(9]

presidential candidates, and any other political committees that support such candidates

must file reports with the Commission. See 11 CFR 105.1, 105.3 and 105.4. Authorized

(8

4 committees of candidates for the Senate and any other political committees that support
5> only Senate candidates must file their reports with the Secretary of the Senate. See

6 11 CFR 105.2. The Commission requested but received no comments on this provision
7 inthe NPRM.

8 E. 11 CFR 104.22(e) — When to File

9 Under HLOGA Section 204, the first report required to be filed by a reporting
10 committee under 2 U.S.C. 434 and 11 CFR Part 104.5 after each covered period must set
11 forth the name, address, and employer of each person reasonably known by the
12 committee 1o be a lobbyist/registrant or lobbyist/registrant PAC who provided two or
13 more bundled contributions to the reporting committee in an aggregate amount greater
14 than the threshold amount during the reporting period. See 2 U.S.C. 434(1)(1).

15 New 11 CFR 104.22(e) implements this provision of HLOGA. It provides that
16 reporting committees must file Form 3L with the first campaign {inance report that they
17 file under 11 CFR 104.5 following the end of each covered period.

18 New 11 CFR 104.22(e) mirrors the proposed rule, on which the Commission

19 requested comments in the NPRM. No comments addressed this section of the proposed
20 rule specifically, although many did comment on the related “covered period” definition.
21 As discussed above, new 11 CFR 104.22(a)(5) defines the term ““covered period™
22 asthe semi-annual periods of January 1 through June 30 and July 1 through December

23 31, and as the periods that coincide with a reporting comnuttee’s monthly or quarterly
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1 campaign finance reporting periods under 11 CFR 104.5. Accordingly, reporting
2 committees must file Form 3L to disclose information about any lobbyist/registrant or
3 lobbyist/registrant PAC Ihavl forwards, or is credited by the reporting committee for
4 having raised, bundled contributions that aggregate in excess of the reporting threshold
5 semi-annually and at the end of each reporting period under 2 U.S.C. 434 and 11 CFR
6 104.5.
7 When a reporting committee is required to file pre- and post-election reports
8 under2U.S.C. 434 and 11 CFR 104.5, each of those reporting periods constitutes a new
9  covered period. Accordingly. the reporting committee must also file FEC Form 3L for
10 those periods if it receives bundled contributions in excess of the reporting threshold
11 during those periods. Similarly, when a reporting committee is required to file reports in
12 connection with special elections, under 11 CFR 104.5(h), or runoff elections, each of
13 those reporting periods constitutes a new covered period, and the reporting commitlee
14 must file FEC Form 3L if it receives bundied contributions in excess of the reporting
15 threshold during those periods.

16 F. 11 CFR 104.22(f) — Recordkeeping

17 Commission regulations implement certain statutory recordkeeping requirements
1§ thatalso apply to certain bundled contributions. For example, political commitiees must
19  keep arecord and account of each contribution exceeding $50 for three years after filing
20 the report to which the record or account relates. See 2 U.S.C. 432(c)(2) and (d); 11 CFR
21 102.9(a) and (c¢). In addition, any person who receives and forwards contributions to any
22 pohiical committee must also forward certain information about the original contributor.

23 See?2 U.S.C. 432(c) and 441a(a)(8); 11 CFR 102.8(c). Any authorized committee that
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1 receives contributions forwarded by a *‘conduit” or “intermediary” must also maintain

o

records regarding the information forwarded with the contributions by the conduit or

3 intermediary. See 11 CFR 110.6(c) and 102.9(¢c).

4 New 11 CFR 104.22(f) refers to the existing recordkeeping requirements in

5 Comimission regulations at 11 CFR 102.8, 102.9 and 110.6. The new provisions also

6  require reporting committees to maintain for three years afier filing a report. records of
7 any bundled contributions forwarded by or received and credited to a lobbyist/registrant
8  or lobbyist/registrant PAC that aggregate in excess of the reporting threshold for any

9 covered period. The rule requires reporting committees to maintain records that

10 document the name and address of the Tobbyist/registrant or lobbyist/registrant PAC, the
1T employer of the lobbyist/registrant (if an individual), and the aggregate amount of
12 bundled contributions forwarded by or received and credited to each lobbyist/registrant or

13 Tlobbyist/registrant PAC by the reporting committee during the covered period.

14 The rule requires only the maintenance of documentation with respect to the

15 matters required to be reported, which shall provide in sufficient detail the necessary

16 information and data (rom which the filed reports may be verified, explained, clanfied,
17 and checked for accuracy and completeness. 1f a committee is not required to file such a
18  report because it has not received any contributions meeting the definition of **bundled
19 contributions” under this section, then the new recordkeeping provision does not apply.
20  Additionally, the new recordkeeping provision does not require reporting commitiees 1o

21 create records the committee would not otherwise have created under its usual

22 fundraising and accounting practices. These provisions are similar to the provisions in
23 proposed 11 CFR 104.22(e), on which the Commission received no comments.
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G. 11 CFR 104.22(g) and 110.17(e)(2) and (f) — Price Index Increase

New 11 CFR 104.22(g) requires that the disclosure threshold for reporting
bundled contributions be indexed by applying a price index increase similar to the price
index increase applied to contribution limitations in FECA and Commission regulations.
These final rules also add a cross-reference to 11 CFR 104.22(g) in 11 CFR 110.17(e)(2)
and (f), which governs the price index increases for certain contribution and expenditure
limitations under FECA.

l. 11 CFR 104.22(9) - Price Index Increase

HLOGA Section 204 requires that the reporting threshold be indexed for inflation
annually, using the Consumer Price Index as verified by the Secretary of Labor, with
20006 as the “base period.” See 2 U.S.C. 434(1)(3)(B). New 11 CFR 104.22(g)
implements this provision by requiring that the mitial $15,000 disclosure threshold be
indexed in the same manner as certain contribution limits under FECA and Commission
regulations. See 2 U.S.C. 441a(c) and 11 CFR 110.17. The Commission has placed this
provision in new 11 CFR 104.22 rather than in 11 CFR 110.17, which contains similar
indexing provisions, because the dollar amount here 1s a threshold for disclosure, rather
than the contribution and expenditure limits covered under 11 CFR Part 110.

New 11 CFR 104.22(g) is the same as the one proposed by the Commission in the
NPRM. The Commission requested but received no comments on it.

The NPRM also requested but received no comments on the timing of the
application of the indexing for inflation requirement. HLOGA Section 204 provides that
the indexing requirement “'shall apply” to the reporting threshold “[i]n any calendar year

after 2007.” 2 U.S.C. 434(1)(3)(B). HLOGA also provides, however, that 2 U.S.C.
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434(1) will go into effect “with respect to reports filed . . . after the expiration of the 3-
month period which begins on the date that the regulations required to be promulgated by
the Commission [under new 2 U.S.C. 434(1)] become final.” Pub. L. No. 110-81, sec.
204(b), 121 Stat. 735 at 746 (2007). Given that these rules are expected to go into effect
in March 2009, the initial $15,000 reporting threshold provided for in HLOGA Section
204 will be indexed for 2009. The Commission will publish a notice of the 2009

reporting threshold in the Federal Reyister and on the Commission’s website in

accordunce with new 11 CFR 110.17(e)(2). discussed below.

2. 11 CFR 110.17(e){2) and 110.17(f) — Price Index Increase

Current 11 CFR 110.17 governs the price index increases for certain contribution
and expenditure limitations, as well as the publication of those limitations on a biennial
basis. While the bundling disclosure dollar threshold is not a contribution or expenditure
hmit, 1t is indexed for inflation on an annual basis, i the same manner as the limitations
in 11 CFR 110.17 are indexed biennially. The Commission concluded that it would be
helpful to the regulated community to place a cross-reference in 11 CFR 110.17 to the
indexing provision in new 11 CFR 104.22(f). Accordingly, the Commission is adding a
cross-reference innew 11 CFR 110.17(M) tonew 11 CFR 104.22(g). Additionally, as an
aid to providing the new annual threshold to the regulated community, the Commission
has added new 110.17(e)(2), requiring the lobbyist/registrant bundling threshold to be

published in the Federal Register annually and posted on the Commission’s website.

H. Application of Rule to 1n-Kind Contributions

The NPRM requested comments on whether the new rules should apply to in-kind

contributions as well as monetary contributions. No comments addresscd this issue.
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1 HLOGA uses the term “contributions.” See 2 U.S.C. 434(i)(1). FECA and

2 Commission regulations define “contributions” as including in-kind contributions. See

3 2U.S.C. 431(8)(A)(i) and 11 CFR 100.51(a), 100.52, 100.54, 100.56, 109.21. Nothing

4 in HLOGA or its legislative history suggests that “contributions™ is intended to have a '

5 different meaning {rom that already established in FECA and Commission regulations.

6 Thus, the Commission determined that these rules apply to both in-kind and monetary

7 contributions. For example, if a lobbyist/registrant asked several contributors to send

8 monetary contributions to a reporting committee and asked others to send computers,

9 furniture, and office supplies to the reporting committee, with a total aggregate value of
10 monetary and in-kind contributions exceeding the reporting threshold during the covered
11 period, and the reporting committee credited the lobbyist/registrant with having raised
12 the contributions, then the reporting committee would have to file Form 3L disclosing
13 information about the lobbyist/registrant for the covered period.

14 Certification of No Effect Pursuant to 5 U.S.C. 605(b) (Regulatory Flexibility Act)

15 The Commission certifies that the attached final rules do not have a significant
16 economic impact on a substantial number of small entities. The basis for this

17 certification is that few, if any, small entities will be affected by these rules, which apply
18  onlyto Federal candidates and their campaign committees, political committees

19  established, financed, maintained or controlled by Federal candidates or individuals

20  holding Federal office, political committees of political parties, and political committees
21  established or controlled by lobbyist/registrants. Authorized committees of Federal

22 candidates are not considered small entities under the definition at 5 U.S.C. 601(0).

23 Leadership PACs established. financed, maintained or controlled by Federal candidates

"
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I orindividuals holding Federal office also do not qualify as small entities. Such

1)

committees, while established by an individual, are not independently owned and

(S}

opera'ted because they are not financed and controlied by a small identifiable group of

4 individuals; rather, they rely on contributions from a variety of persons to fund the

5 committees’ activities. Political committees representing the Democratic and Republican

6 parties have a major controlling influence within the political arena and are thus

7 dominant in their field. However, to the extent that any party committees representing

8  major or minor political parties or any other political committees might be considered

9 “small organizations,” the number that would be affected by this rule is not substantial.
10 Additionally, any separate segregated funds that are affected by these rules are

11 not-for-profit political committees that do not meet the definition of “small organization”
12 Dbecause they are financed by a combination of individual contributions and financial

13 support for certain expenses from corporations, labor organizations, membership

[4  organizalions, or trade associations, and therefore are not independently owned and

15 operation. Most of the other political committees that are affected by these rules are not-
16 for-profit committees that do not meet the definition of “smali organization.” Most

17 political committees are not independently owned and operated because they are not

18 financed by a smali identifiable group of individuals. In addition, most political

19 committees rely on contributions from a large number of individuals to fund the

20 committees’ operations and activities.

21 Furthermore, any small entities affected should not feel a significant economic
22 impact from the final rule. The activity being regulated (receiving bundled contributions

23 that have been forwarded by, or that have been raised by and credited to,
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lobbyists/registrants or lobbyist/registrant PACs) is entirely voluntary. Any reporting

obligations for reporting committees are triggered only if entities choose to engage in this

acli'vity above the reporting threshold for any given covered period. The reporting
obligations for reporting committees are also limited to contributions either forwarded by
or raised by and credited to lobbyists/registrants or lobbyist/registrant PACs. The
reporting requirement for lobbyist/registrant PACs is limited to the political committee
disclosing itself as a lobbyist/registrant PAC on the political committee’s initial Form 1
(Statement of Organization) filed with the Commission, or to filing a single amendment
to the political committee’s Form 1. Therefore, the final rules do not have a significant
economic impact on a substantial number of small entities.

List of Subjects

11 CFR Part 100

Elections.

11 CFR Part 104

Campaign funds, political committees and parties, reporting and recordkeeping
requirements.

11 CFR Part 110

Campaign funds, political committees and parties.
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