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"MEMORANDUM

TO:

 THROUGH:

'FROM:

Subject:

FEDERAL ELECTION COMMISSION
Washington, DC 20463

AR -1 P 503
March 7, 2006

AGENDA ITEM

For Meetmg of_03— 09— 06

The Commission SUBM,TTED ' ,_ATE

Robert J. Costa

A Actmg Staff Director

Lawrence H. Norto

(wé«scb

- General Counsel

, RosemaryC Smith ;

Associate General Cour§s§

Mai T. DindW (D

- Assistant General Counsel

Robert M. Knop pm l< ,

Attorney

Draft AO 2006-06

Attached is a proposed draft of the subject advisory op1n10n We request ,
that this draft be placed on the agenda for March 9, 2006.

Attachment
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- Mr. Brandon Hall .. . ... ... . DRAFT
 Campaign Manager - o
- Busby for Congress
P.0.Box712 . '
Cardlff by the Sea CA 92007

kDear Mr Hall

We are respondmg to. your advrsory opmron request on behalf of Francme Busby SRR

- k’for Congress ( the Commrttee ) concemmg the appllcatlon of the Federal Electlon
of;ffCampalgn Act of 1971 as amended (“the Act”) and Comnnssron regulatlons to the .

- ::upcommg spe01a] general electlon in Cahfomra s 50 Congressronal Dlstnct Because -

st Busby 1s part1c1pat1ng 1n the specral general eTectron all expendrtures from personal S

‘funds that she or her opponent(s) in the spec1al general electlon made or make between

November 3 2004 and Aprll 11 2006 must be aggregated as expendrtures for the spec1a1 | B o

general e]ectlon for Mrlhonaxres Amendment purposes The apphcatlon of the

Mllhonalres Amendment prov181ons between Apnl 12 2006 and June 6, 2006 vary
,_ dependmg on »wh‘ether_ there a_re two ,electronsrton J une[6‘, 2006 or Just one, as drscussed in
'greater detail below.f =

: ‘Background ‘

The facts presented in th1s adv1sory oplmon are based on your letter recerved on

o4 o‘February 14, 2006

The Commlttee is the prmcrpa] campa1 gn commlttee of Francme Busby,

k candldate for Congress 1n Cahfomra s 50 Congressronal Dlstrlct She 1s a candldate
: both in the spec1a1 general electlon to replace former Congressman Randy “Duke”

Cunmngham for the remamder of the 109t Congress (“Specral General Electlon”) and 1n
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the regular primary election to nominate a Democratic Paﬂy cahdidate for the same seat

5.

in the 110th Congress (“Primary Electioh”).

* Under California law, the Special General Election will be held on April 11, 2006.
That election is \open to all QUalified candidates, regardless of party affiliation. Ifa

candidate receives a rhajbrity of the votes cast, he or she will be declared the winner. If

- no candidate receives a majority of the votes cast, then a runoff election will be held

among »the top vote-getters ‘of each qualified pOlitiCal party. At p'reseni; two Democratic
candidatés, fourteen Republican ‘candidate's, one Libertarian candidate, and one | >
Independent candidate are on the ballot in thq Special General Election.

Should é runoff election (“Special General Runoff”) be*recjuired, it will be held on
June 6, 2006 — the .samé day as the Primary Election. Unlike the Special General
Election, in the Pn'mary Election the candi:datgs of each political party ére oynly‘ runniﬁg
against éach other for their i)miy’s nominatior{. Most, if not all, of the candidates |
currently running in the Special Gevneral Electién are also ninning in the Primary Election

for their respective political party’s nomination.

Question Presented -

How do the provisions of the Mi'llionaires’ Amendment‘ apply to the April 11, 2006,

Special General Election and the June 6, 2006, Primary Election m California’s 50™

Congressional District?
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.:, Legal Analysls and Concluszons

On November 6 2002 the Blpartrsan Campar gn Reform Act of 2002 Pub L No o

.‘ 107 155 116 Stat 81 (2002) (“BCRA”) took effect As amended by BCRA the Act
- contams a set of prov1srons collectlvely referred to as the “Mllhonalres Amendment
bngee 2 U S. C 441a(1) and 441a-1 The Mllllonaxres Amendment prov1srons apphcable to

electlons for the Umted States House of Representatlves are set forth in 2 U. S C. 441a-1 1 :: =

_f.-;See eg. 11 CFR 400, 21(b) 400 3l(e) and 400.41.

i Under the- Mr]llonarres Amendment candtdates may sohclt recelve and spend
B contnbutlons from 1nd1v1duals e)tceedrng the contrlbutron 11m1t in 2 U S C 441a(a)(1)(A) T
‘.“1f they are runnmg agamst self fmanced candrdates who make expendrtures from thelr N |
iﬁ"persona] funds that exceed certam amounts See 2 U S C 441a-1(a)(1)(A) and 11 CFR
-’»400 41(b)(1) Addmonally, natlonal and State party commlttees may make coordmated
.party expendltures in excess of the normally appllcable coordmated party expendrture o
B 11m1t in2U. S C 441a(d) on behalf of candldates opposmg self fmanced candldates :
See 2U. S C 441a-1(a)(l)(C) and 11 CFR 400 41(b)(2) The Mllhonalres Amendment S .
,‘ also requrres candldates and/or therr prmcrpal campargn comrmttees to comp]y wrth a
‘number of new reportmg and notrﬁcanon requ1rements See e g 2 U S.C. 441a-1(b) and , ,';

11 CFR 400 20 400 21, 400 22, and 400 30(b)(2)

-» The prov181ons of the Mllllonarres Amendment apply separately to each electlon 5‘

ey 20 " cycle See 2 U S C 431(25) and 11 CFR 400 2(a) For Mllllonalres Amendment

o ! The Millionaires’ Amendment contains separate prov1s10ns for candldates for the U.S. House of

* Representatives and candidates for. the U.S. Senate. Because you are a candidate for the U.S. House of
_ Representatives, this advisory opinion refers only to the provnsnons that address candxdates for the U. S

: .House of Representatlves o .
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purposes, an “election cycle” is defined as the period beginning on the day after the date
of the most recent election for the specific office or seat that a candidate is seeking and
ending on the date of the next election for that office or seat. Id. Primary elections and

general elections are considered to have separate election cycles and a runoff election is

- considered to be the end of the election cycle for the election that necessitated the runoff.

Id.

An expenditure from personal funds® made dun’ng a particular election cycle is
made for the purpose of influencing that election, ‘unless designated for a different

election campaign on FEC Form 3Z-1. See 11 CFR 104.19. An expenditure from

personal funds is considered made on the date the funds are deposited into the account

desi gnated ‘by the eandidate’s authorized committee as the campai gn depository, under 11
CFR 103.1 and 103.2, on the date the instrument transfen'ing the funds is signed or on
the date the contract obli gatm g the personal funds is executed whichever is earher 11

CER 400. 4(b).

The definitions of “election cycle” in the Act and Commission regulations do not
specifically refer to a special election. However, under the plain language of those

definitions, the time period before a special election is a separate election cycle. Thus,

~ for the purposes ef applying the Millionaires’ Amendment, the Special General Election

| Cycle began on Noverhber 3, 2004, the day after the last general election, and will end on

April 11, 2006. If no winner is declafed in that election, neces'sitating the Special

2 “Expenditure from personal funds” is the aggregate amount of all election-related expenditures and

_contributions made from the candidate’s personal funds, all loans made or secured with the candidate’s

personal funds, and all legally enforceable obligations to make expenditures from the candidate’s personal
funds. See 11 CFR 400.4 for definition of “expenditure from personal funds.” See also 2 U.S.C. 441a-

1(b)(1)(A).
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3 ’General Bunoff | the electlon cycle began on November 3 2004 and ends on J une 6,

/ 2006 for candrdates partrclpatmg in the Specral General Runoff Consequently, for the
‘purposes of the Mrlhonalres Amendment the Prlmary Electlon Cycle commences on

' Aprll 12 2006 the day after the Specral General Electron and ends on June 6, 2006 the o

‘ ::f’“date of the Prlmary Electron l’ |

The drscussron below descnbes how the Mllllonalres Amendment and

- 'i:Commlss1on regulatlons apply durmg these two electlon cycles Although Ms Busby has " s f "
R not made any expendrtures from personal funds to date the dlscussmn below 1ncludes -

".'”" analyses that assume she makes expendrtures from personal funds and/or runs agamst a -

candrdate who makes expendltures from personal funds
o Spec"ifal ‘Generdl Electidn Cyclé: sNoyémb}e‘rB, 2004 —Aprtl]], ‘20206 '

; : Candldates partlcrpatmg m the Specral General Electton must aggregate all o

- expendrtures from personal funds made durmg the Specral General Elect1on Cycle
. ~Those expendrtures are consrdered expendltures for the Specral General Electlon and
Vcannot be de51 gnated for the anary Electron Thus 1f Ms Busby s total expendltures

.~’ff0m personal funds exceed $350 000 anytxme before Aprll ll 2006 the Commlttee gt

must wrthm 24 hours frle w1th the Commlssron an In1t1a1 Notlflcatlon of Expendltures S

‘ Ajkfrom Personal Funds (“Imtral Notrfrcatron”) on FEC Form 10. See 11 CFR 400 21(b) and“.f o
400 24(b) The Commlttee must also send a copy of thxs form to all candldates runnmg
'm the Specral General Electlon and to the natlonal party commrttees of those candldates

See zd After f111ng an Imtral Notrﬁcatron every tlme Ms Busby s expendrtures from

personal funds aggregate in excess of $10 000 the Comrmttee must wrthm 24 hours ﬁle - L
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with the Commlssmn an Addmona;l Notlflcatlon of Expendltures from Personal Funds
(“Additional Notification) on FEC Form 10 and send a copy of this form to those who
received ‘copicé of the Initial Notification. See 11 CFR 400.22(b) and 400.24(b).
Because during this timeframe Ms. Busby is only in the Special Génera] Election Cycle,
Ms. Busby aﬁd the Committee are not reéuirﬁd to send a copy of FEC Form 10 to any

opposing candidates in the Primary Election or to their national party committeéé, hnless

those opposin g,éandidatcs are also participatinvg in the Special General Election.?

~ If the Committee receives a copy of FEC Form 10 filed by one of Ms. Busby’s
Opponents‘in the Special General Election before April 11, 2006, the Corhmittee must -

calculate the “opposition personal funds amount” to determine whether it qualifies for

increased individual contributions and increased coordinated party expenditures. See 11

CFR 400.30(b)(1) and 400.10 (defining “Opposition personal fuhds amount”). The

Committee may also obtain constructive notification of the FEC Form 10 by

dowhloading the form from the FEC’s ,Website. See 11 CFR 400.30(b)(1) and (d). If any
of Ms. Busby’s opponents in the Special General Election files an FEC Forni 10 with the

Commission during the Special General Election Cycle and designates the expenditure as

in connection with the Primary Election, the expenditure will still be considered an

expenditure for the Special Genvcral' Election regardless of the opposing candidate’s

3 The relevant election cycle for candidates participating only in the Primary Election (i.e. who are not

running in the Special General Election) began on November 3, 2004 and ends on June 6, 2006. During the
Special General Election Cycle, candidates participating only in the Primary Election should aggregate all
expenditures from personal funds and, if those expenditures aggregate in excess of $350,000 prior to Aprll
11, 2006, they should file FEC Form 10 with the Commission and send copies of that form to all opposing
candidates who are also only participating in the Primary Election as well as to the national party
committees of those candidates. Candidates part1c1patmg only in the Primary Election should not send a
copy of FEC Form 10 to any candidates participating in the Specml General Election prior to April 12,

2006.
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‘k desr gnatron Thus Ms Busby or the Commlttee may download that FEC Form 10 (1f ‘

i they have not rece1ved 1t) and treat itas filed for the Specral General Electron

In calculatmg the opposmon personal funds amount the Commrttee would

:;'normally take into account the gross recelpts Vadvantage as determmed usmg the FEC
: 4;’Form 3Z—l frled by each candldate in hrs or her 2005 Year End Report See ll CFR
A'..400 lO(a)(3) However FEC Form 3Z-1 does not prov1de mformatlon regardmg gross "
recerpts wrth respect to specral electrons Thus the Comrmttee should not 1nclude the B
e gross recerpts amounts m calculatmg the opposrtron personal funds amount for the

’ '-‘;Spec1a1 General Electron Cycle Consequently, the Commrttee wrll calculate the =
,opposmon personal funds amount as follows the opposmg candldate 'S aggregate

_ 'expendrtures from personal funds as of the date of calculatron minus Ms Busby s L
| aggregate expend1tures from personal funds as. of the date of calculatron | g the

opposmon personal funds amount makes the Commrttee ellglble forflncreased

coordmated party expendrtures the Commrttee must frle FEC Form 11 w1th the 5'3 o g

: Commlssron and w1th Ms Busby s natlonal and State party commrttees w1th1n 24 hours e

Vof rec,ervmg the FE.C Formil(.). ,Seev 11‘ ,CFR 400{30(b)(2).

L 'If the Committeefdeterrnines that itis eligible to receive‘inCreased individual ~

g contnbutrons it may begm sollcrtmg contnbutrons up to $6 300 per 1nd1v1dua1
contrrbutor (three tlmes the current 1nd1v1dual contnbutron hrmt of $2 100) for use. only' :
20 _'v{durmg the Spe01al General Electron Cycle See 2 U S C 441a-1(a)(1)(A) and 11 CFR

: 400 41. The Commlttee must stop acceptmg such mcreased contnbutlons durmg the




10

11

12

“13

14 .

15

16
17
18

19

A0 2006-06

Page 8

limit;* (2) Ms. Busby’s own expenditures from personal funds make her ineligible for -

increased limits; or (3) the opposing candidate' whose expenditures from personal funds

entitled the Committee to receive increased contributions ceases to be a candidate and no
chgr opposiﬁg candidatefremaining 1n the Special General Election hasmade sufficient
e_xpenditureS from perSonai funds to entitle the Cémmitt_ee to pontinue accepting
increased éontributions. See 2 U.S.C: 441a-1(a)(1) and (a)(3); 11 CFR 400.31 and -
406.32. | |

‘The .mannef, in which the provisions of the‘Millionaires”Amendment will apply
between April 12, 2006 and June 6, 2006, depcﬁds 6n the outcome of the Special Gem_:ral
Election. If one candidate receives a majority of the votes on April 11, 2006, then no
Special General Runoff will occur. If no candidate receives a majority of the votes,

however, the Special General Runoff will take place on the same date as the Primary

‘Election. The applicatiOn of the Millionaires’ Amendment’s provisions to each of these

two scenarios is discussed below.
Scenario I — No Special General Runoff: April 12 - June 6, 2006

If one candidate wins the Special General Election and no Special General Runoff
takes place, then the Special General Election Cyclé will end on April 11, 2006 and the
Primary Election Cycle will begin on April 12, 2006 for those candidates that participated

in the Special General Election. Accordingly, the Committee must dispose of all “excess

4 For House'candidates, the proportionality piovisibn limit is reached when the sum of increased

contributions received and coordinated party expenditures made pursuant to the Millionaires’ Amendment
equals the opposition personal funds amount. See 11 CFR 400.31(e). At that point, candidates and their
authorized committees must stop accepting increased contributions and party committees must stop making
additional coordinated party expenditures on the candidate’s behalf. Id.
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l contnbuuons rt recetyed durlng the Spec1a1 General‘Electlon Cycle w1th1n 50 days after L

| " Apnl 11 2006 See 2 U S C. 441a-1(a)(4) and 11 CFR 400 51 It may not spend any of :

o these excess contnbutlons on the anary Electron or any other electlon and 1t may not . o
f seek to have any such excess contrtbutrons rede31 gnated by the contnbutors for the |
{_ianary Electlon or for any other electron See 2 U S C. 441a-1(a)(4) 11 CFR 400. 50

400 51, 400. 52 400, 53 and 400 54

L k Under 11 CFR 110 3(c)(3), any carryover of unused funds from one electron cycle" b

_to another (or from a prev1ous Federal campalgn commrttee to a current Federal

j {campal gn commlttee) isa transfer regardless of whether the cand1date mamtams

dtfferent commlttees or dlfferent campalgn accounts for dtfferent electlons ‘Any portron

'of Ms Busby s expendltures from personal funds that was not used for expenses in the

Specra] General Elect1on Cycle that is transferred to the anary Electlon Cycle under 11 '

CFR 110 3(c)(3) Wl]l be consrdered an expendlture from personal funds for the anary

Electlon Ms Busby and/or the Commlttee must use a reasonable accountmg method
: ‘such as the one descrlbed in ll CFR 110 3(c)(4) to determme the portlon of the amount B

, transferred that constltutes the cand1date s personal funds i :

In thls mstance, the date the expendlture from personal funds is made would be

3 the date the funds are transferred to the Prlmary Elect1on Cycle ie. Apnl 12 2006. If the A
Aaggregate of the transferred funds and other expendltures from personal funds for the - "'_ -
-anary Electlon Cycle exceeds $350 000, Ms Busby wrll trxgger the Mllhonatres

Amendrnent for the Pm_nary Electron and must ﬁle an In1t1al Notlflcatton on FEC Form :

s “Excess conmbuttons are contnbutlons made at the mcreased lxmlt but not spent in connectton wrth the o :
,‘: electlon to Wthh they relate. See 2 U. S C 441a-1(a)(4) and 11 CFR 400. 50 ‘
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10 with the Commission and with all opposing candidates in the Democratic Primary
Election. This Initial Notiﬁcation must be filed by April 13, 2006. See 11 CFR

400.21(b) and 400.24(b).

On April 12, 2006, the Committeel should cﬁeck the Commission’s Website to see
if any of M. Busby’s Democratic o"pponents in the Primary Election who did not also
participate in the Special General Election filed any FEC Form 10s with the Commission
betwec;n Novembe;f 3,2004 and April 11, 2006. If aﬁy such opposing» candidates did file
01.1e' or more FEC 'Form 10s, the Committee will obtain constructive notification of such
filings as of the date on or after April 12, 2006 that if doWleads the opposing candidate’s
FEC Form 10s. Once it downloads the form(s), the Committee should determine whether
itis cli gible for increased ccmtributions from individuals for the Primafy Election Cycle.

Political party committees cannot make coordinated party expenditures in connection

- with a primary election campaign, only‘i’n connection with a general election campaign.

 See 2 U.S.C. 441a(d) and 11 CFR 400.30(c)(1).

The Primary Election Cycle is a‘separage and‘distin‘,c't election cycle from the
Special General Electibon Cycle. Thus, in calculating the oppésition personal funds

amount, expenditures from personal funds made during the Special General Election

. Cycle by any candidate running in the Special General Election must not be vagvgregatedb

with expenditures from personal funds made during the Pﬁmary Election Cycle, unless
unused personal funds are trémsferred from the Special Election Cycle to the Primary

Election Cycle. Additionally, in calculating the opposition personal funds amount for the

| Primary Election Cycle, the Committee must include the gross receipts as reported in ;
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| FEC Form SZ l in the 2005 Year End reports See 11 CFR 400 10(a)(3) Ms Busby and‘ ;k R

the Comm1ttee must comply w1th the Mllllonalres Amendment regulatlons set forth in’

11 CFR part 400 as they normally would in any pnmary electlon R
B S‘cen:a”b 2»—' Sp ecal Genera R""bﬁ,‘ & ,»Pr'ima’ry: “AP_‘rilf12l-. Jaﬁ'e.é,;-zood, :

If no candldate receives a majonty of votes in the Spec1al General Electlon on v )

Apnl 11 2006 Cahfomla w1ll holda Spe01al General Runoff on June 6 2006 the same L

date as the anary Elect1on Under thlS scenano between Aprll 12 2006 and June 6

2006 candxdates partxcrpatmg m both the Spec1a1 General Runoff and the anary

Elect1on w111 be m ) two 31multaneous electlon cycles the contmuatlon of the Spe01a1

General Electlon Cycle and the anary Electlon Cycle Because those candxdates would R A

bc runmng durm g two electlon cycles at the same t1me expendrtures from personal funds ‘

dunng th1s penod would be: expendntures for both electlons Thus those expendltures o

' must bespht evenly between the two _electron cy_cles for purposes of the Mllllonalres

) |

'Amendrﬁérit. |

Consequently, 1f Ms Busby.partrmpates in both the Specnal General Runoff and ‘
the anary Electlon her expendttures from personal funds between Apnl 12, 2006 and
J une 6 2006 w111 be d1v1ded evenly between the Specral General Electlon Cycle and the
anary Elect1on Cycle Half of those expendltures must be aggregated with all of the i
expendltures from personal funds she prev1ously made durmg the Spec1al General |
Electlon Cycle begmmng on November 3 2004 The Comrmttee must file the pel e

appropnate notlflcatlon that may result from the aggregatlon (e g Imtlal Notlficatlon or o

Addmonal Not1f1cat10n) Addltlonally, 1f the other half of the expendltures from personal ,‘
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funds that is considered eXpen'diturés for the Primary Election exceeds $350,000, the |

Committee must file FEC Form 10 with the Commission and with each opposing

- candidate in the Democratic Primafy'Election. That half of the expenditures from

personal funds must also be used to calculate the opposition personal funds amount with
regard to the Primary Election. This calculation must also take into account the gross

feceipts amounts on FEC Form 3Z-1 filed with the 2005 Year End reports.

If Ms..Busby’s oppbnent in‘th_e Special General Ruhoff makes expenditures from -
personal funds durihg the Special Genefal Runoff that are considered expenditures for the
Spécial General Runoff (see abové) the Cbmmittee should treat sﬁch ’expenditures the
same as any other expendltures from personal funds made by that opposmg candidate
during the Specxal General Election Cyc]e In calculatmg the opposition personal funds
amount, the Committee must aggregate all expendltures from-personal funds for the
Svpecialk General Election Cycle, including expenditlires for the Special -Generavl Runoff.
However, the Conimitiee shoUld not iﬁciude gross receipts amounts in thiscalcﬂlation
because these amounts are attﬁbuted entirely to the Primary Electioh and not to the

Spepial General Runoff.

In addition to the requirements discussed above, Ms. Busby and the Committee
must comply with all other applicable requirements of the Millionaires Amendment
regulations. These requirements include disposal of excess contributions after the

anary Election and repayment of personal loans See e.g.,2 US.C. 441a-1(a)(4) and

. »441(a)(]), see also 11 CFR part 400, subpart E and 11 CFR 116.11 and 116.12.
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Thrs response constrtutes an adv1sory opmron concemmg the applrcatlon of the .

: 'Act and Cornm1351on regu]atlons to the specnﬁc transactlon or act1v1ty set forth 1n your

’j request See 2 U S C 437f The Commrssron empha51zes that 1f there 1s a change in any
- .of the facts or assumptlons presented and such facts or assumptrons are matenal toa |

'. conclusmn presented in: thrs adv1sory opmlon then the requestor may not rely on that

 conclusion as support for s proposed aC“V“Y~? o
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